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Before  the  National.  Labor  Relations  Board. 
Fourteenth  Region. 


In  the  Matter  of  ' 

Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88  l  Case 

and  No-  14-C°-56* 

Harold  A.  Thomas,  Jr.  and 

G.  Carroll  Stribling.  J 

Sarah  Room, 

Mark  Twain  Hotel, 

St.  Louis,  Missouri, 

Wednesday,  June  30,  1954.  i 

Pursuant  to  notice,  the  above-entitled  matter  came  on 
for  hearing  at  10:00  o’clock  a.m. 

Before : 

Thomas  S.  Wilson,  Esq.,  Trial  Examiner.  | 
Appearances  : 

Ralph  E.  Kennedy,  Esq.,  and  Peter  Bauer,  Esq., 
935  U.  S.  Court  &  Custom  House,  12th  and  Mar¬ 
ket  Streets,  St.  Louis,  Missouri,  appearing  oi}  be¬ 
half  of  the  General  Counsel. 

G.  Carroll  Stribling,  Esq.,  &  Harold  A.  Thomas,  Esq., 
506  Olive  Street,  St.  Louis,  Missouri,  appearing 
on  behalf  of  the  charging  parties. 

Arthur  Curtis,  Esq.,  4115  Packers  Avenue,  Chicago, 
Illinois,  appearing  on  behalf  of  the  charging  par¬ 
ties. 
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Mozart  G.  Ratner,  Esq.,  201  North  Wells  Street, 
Chicago  6,  Illinois,  of  the  law  firm  of  Jacobs, 
Kamin  &  Ratner,  appearing  in  behalf  of  the 
Respondent. 

Harry  H.  Craig,  Esq.,  4  North  8th  Street,  St.  Louis, 
Missouri,  of  the  law  firm  of  Wiley,  Craig  &  Arm- 
bruster,  appearing  in  behalf  of  the  Respondent. 

#  #  •  •  * 
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Mr.  Kennedy:  There  are  two  parts  to  the  stipulation; 
the  first  stipulation  I  would  like  to  get  on  the  record,  your 
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Honor,  is  as  follows: 

Counsel  for  general  counsel,  the  charging  parties  and 
the  respondent  stipulate  that  the  Kroger  Company,  Great 
Atlantic  and  Pacific  Tea  Company,  Food  Center  and  Fred 
Rapp,  Inc.  each  operate  a  number  of  supermarkets  in  and 
about  St.  Louis,  Missouri.  At  all  times  since  September  1, 
1953,  the  above  named  companies  have  employed  one  head 
meat  cutter  and  two  or  more  journeyman  meat  cutters  at 
each  of  the  supermarkets,  and  that  said  meat  cutters  are 
members  of  respondent  union. 

That  is  the  first  stipulation  and  the  general  counsel  so 
stipulates. 

Mr.  Craig:  Respondent  so  stipulates. 

Mr.  Stribling:  Charging  parties  so  stipulate. 

Trial  Examiner  Wilson:  It  will  be  received. 

*  #  •  •  # 
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Mr.  Kennedy:  Now,  the  second  stipulation: 

General  counsel,  counsel  for  charging  parties  and  re¬ 
spondent  stipulate  that  the  record  in  V.  Lee  McMahon, 
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i 
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Regional  Director  of  the  14th  Region  of  the  National  Labor 
Relations  Board,  for  and  on  behalf  of  the  National  Labor 
Relations  Board  vs.  Amalgamated  Meat  Cuttersj  and 
Butcher  Workmen  of  North  America,  A.  F.  L.,  Local  No. 
88,  before  the  District  Court  of  the  United  States,  E4stern 
District  of  Missouri,  Eastern  Division,  Court  No.  1,  in 
Cause  No.  9741,  may  be  received  in  evidence  in  thisj  pro¬ 
ceeding.  It  is  understood  that  the  record  before  said  court 
includes  the  following: 

(1)  The  petition  of  V.  Lee  McMahon  in  said  cau^e; 

(2)  The  Order  to  Show  Cause  signed  by  Judge  Mjoore; 

(3)  Respondent’s  Return  to  the  Show  Cause  Order 
issued  by  Judge  Moore; 

(4)  Transcript  pages  1  through  474; 

(5)  All  exhibits  offered  in  evidence. 

It  is  understood  and  agreed  that  copies  of  said  exhibits 
may  be  substituted  in  this  proceeding. 

(6)  Proposed  Findings  of  Fact  and  Conclusiohs  of 
Law; 

(7)  Respondent’s  objections  to  petitioner’s  proposed 
findings  of  fact  and  conclusions  of  law. 

It  is  understood  that  the  pleadings,  testimony  and  ex¬ 
hibits  offered  by  the  respective  parties  in  said  court  pro¬ 
ceedings  shall  be  deemed  to  have  been  offered  by  ealch  of 
them 
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respectively  in  this  proceeding  and  all 
each  of  the  respective  parties  therein 
have  been  made  by  the  same  parties 
and  that  the  record  so  made,  together 
tions  and  General  Counsel’s  Exhibits 
offered  herein,  shall  be  and  constitute 
hearing  before  the  Trial  Examiner. 


objections  made  by 
shall  be  deemed  to 

I 

in  this  proceeding, 
with  these  stijpula- 
1-A  through  1-H, 
the  record  inj  this 
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Trial  Examiner  Wilson:  It  is  understood,  I  believe, 
from  previous  off  the  record  discussion  that  the  briefs 
which  have  previously  been  submitted  to  Judge  Moore  of 
the  District  Court  will  be  added  to  one  party  or  another’s 
brief  to  the  Trial  Examiner.  It  is  understood  that  the 
company  will  furnish  to  the  respondent  copies  of  the  briefs 
which  it  has  filed  before  Judge  Moore,  and  it  is  also  under¬ 
stood  that  the  general  counsel  will  be  able  to  furnish  the 
respondent  with  copies  of  its  briefs. 

Mr.  Kennedy :  Correct,  sir. 
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General  Connsel’s  Exhibit  No.  1-A. 

Form  NLRB-508  Form  Approved 

(1-51)  Budget  Bureau  No.  64-R003.3 

i 

UNITED  STATES  OF  AMERICA. 

I 

National  Labor  Relations  Board. 


Charge  Against  Labor  Organization  or  Its  Agents. 


Do  Not  Write  ii  This 
Space  | 

Where  a  charge  is  filed  by  a  labor 
organization,  or  an  individual 
or  group  acting  on  its  behalf, 
a  complaint  based  upon  such 
charge  will  not  be  issued  unless 
the  charging  party  and  any  na¬ 
tional  or  international  labor  or¬ 
ganization  of  which  it  is  an 
affiliate  or  constituent  unit  have 
complied  with  Section  9  (f),  (g), 
and  (h)  of  the  National  Labor 
Relations  Act. 


Instructions:  File  an  original  and  Compliance  Status 
3  copies  of  this  charge,  and  an  Checked  Bvj: 
additional  copy  for  each  organi¬ 
zation,  each  local  and  each  indi¬ 
vidual  named  in  Item  1  with  the 
NLRB  regional  director  for  the 
region  in  which  the  alleged  un¬ 
fair  labor  practice  occurred  or 
is  occurring. 


Case  No. 

14-CC-56  ! 

i 

Date  Filed 

J an.  22,  1954 
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1.  Labor  Organization  or  Its  Agent  Against  Which 
Charge  Is  Brought 

Name 

Amalgamated  Meat  Cutters  &  Butcher  Workmen  of  No. 
America,  AFL  Local  No.  88,  Nicholas  M.  Blassie,  Presi¬ 
dent;  August  Gieseke,  Secretary-Treasurer;  Otto  Etzel, 
Recording  Secretary,  et  al. 

Address 

1558  S.  Vandeventer,  St.  Louis  10,  Missouri 

The  above-named  organization (s)  or  its  agents  has 
(have)  engaged  in  and  is  (are)  engaging  in  unfair  labor 
practices  within  the  meaning  of  section  (8b)  subsection (s) 
(4)  (A)  &  (4)  (B)  of  the  National  Labor  Relations  Act, 
and  these  unfair  labor  practices  are  unfair  labor  practices 
affecting  commerce  within  the  meaning  of  the  act. 

2.  Basis  of  the  Charge  (Be  specific  as  to  facts,  names,  ad¬ 
dresses,  plants  involved,  dates,  places,  etc.) 

See  attached  sheet. 

3.  Name  of  Employer 

Swift  &  Company,  a  corporation  (St.  Louis  Inde¬ 
pendent  Packing  Company) 

4.  Location  of  Plant  Involved  (Street,  City,  and  State) 

824  S.  Vandeventer,  St.  Louis,  Missouri 

5.  Nature  of  Employer’s  Business 

Meat  Packing  Plant 

6.  No.  of  Workers  Emploved 

2500 

7.  Full  Name  of  Party  Filing  Charge 

Harold  A.  Thomas,  Jr.  and  G.  Carroll  Stribling 

8.  Address  of  Party  Filing  Charge 

(Street,  City,  and  State)  Tel.  No. 

506  Olive  Street,  St.  Louis,  Missouri  GA.  2660 


* 


A 

■% 


m  » 


<*  *>  1 
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9.  Declaration 


I  declare  that  I  have  read  the  above  charge  and  that  the 
statements  therein  are  true  to  the  best  of  my  knowledge 
and  belief. 

By  /s/  Harold  A.  Thomas,  Jr.  and 
/s/  G.  Carroll  Stribling 

(Signature  of  representative  or  person  making  charge) 

Jan.  22,  1954  Attorney  for  Swift  &  Co.,  Employer 

(Date)  (Title  or  officd,  if  any) 

Wilfully  false  statements  on  this  charge  can  be  punished 
by  fine  and  imprisonment  (IT.  S.  Code,  Title  18,  Sectibn  1001 


GPO  83-260669 


2.  The  said  labor  organization  by  its  officers,  agents, 
members  and  representatives,  has  engaged  in,  or  in¬ 
duced  or  encouraged  the  employees  of  various  employers 
to  engage  in,  a  concerted  refusal  in  the  course  of  their 
employment  to  use,  process,  transport  or  otherwise 
handle  or  work  on  goods,  articles,  materials  oir  com¬ 
modities,  or  to  perform  services,  where  an  object  thereof 
is  forcing  or  requiring  employers  or  other  persons  to 
cease  using,  handling,  transporting  or  dealing  i  in  the 
products  of  another  producer,  processor  or  manufac¬ 
turer  or  to  cease  doing  business  with  another  (person, 
in  violation  of  Section  8  (b)  (4)  (A)  of  the  Act;  and 
where  a  further  object  thereof  is  forcing  or  requiring 
another  employer  to  recognize  or  bargain  with  aj  Labor 
organization  as  the  representative  of  its  employees 
where  such  labor  organization  has  not  been  certified 
as  the  representative  of  such  employees  under  ttie  pro¬ 
visions  of  Section  9  of  the  Act,  in  violation  of  (Section 
8  (b)  (4)  (B)  of  the  Act,  by: 

A.  Consistently  and  repeatedly  urging  its  members, 
approximately  1900  of  whom  are  employees  in  the  vari¬ 
ous  meat  markets  and  butcher  shops  in  the  St^  Louis 
area,  to  purchase,  handle  or  display  in  the  course  of 
their  duties  in  such  meat  market  and  butcher  shops 
only  products  which  are  sold  by  salesmen  who  are  mem- 
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bers  of  said  Local  Union  No.  88,  and  by  simultaneously 
advising  said  members  that  salesmen  employed  by  the 
St.  Louis  Independent  Packing  plant  of  Swift  &  Co., 
are  not  members  of  said  Local  Union  No.  88,  thereby 
in  effect  urging  said  members  to  refuse  to  handle  or 
display  products  of  the  said  St.  Louis  Independent  Pack¬ 
ing  Co.  plant  of  Swift  &  Co.,  all  with  the  admitted  pur¬ 
pose  and  object  of  causing  self-employed  members  and 
employers  of  employed  members  of  said  Local  Union 
No.  88  to  cease  using,  handling,  transporting,  and  deal¬ 
ing  in  the  Products  of  the  St.  Louis  Independent  Pack¬ 
ing  Co.  plant  of  Swift  &  Co.,  and  to  cease  doing  business 
with  the  St.  Louis  Independent  Packing  Co.  plant  of 
Swift  &  Co. 

B.  Forcing  and  requiring  its  said  members  to  comply 
with  the  above  described  program,  purpose  and  object 
by  threatening  to  discipline  members  who  fail  or  refuse 
to  comply  with  fines,  suspensions,  and  loss  of  their 
union  cards,  which  could  deprive  them  of  their  means 
of  earning  a  livelihood. 

C.  Advising  and  emphasizing  to  its  said  members 
that  the  Union  is  serious  in  making  the  aforesaid 
threats,  and  is  determined  to  cany  them  out  by  having 
the  officers  and  business  agents  of  said  Union  make 
personal  calls  on  those  members  who  fail  to  comply 
with  such  policy  in  order  to  remind  them  of  the  dis¬ 
ciplinary  action  of  which  the  Union  is  capable. 

D.  Engaging  in  the  aforesaid  activities  for  the  al¬ 
leged  reason  that  the  salesmen  employed  by  such  em¬ 
ployer  are  not  members  of  said  Union  although  said 
Union  does  not  claim  to  represent  any  of  such  employ¬ 
er’s  employees,  and  is  not  certified  as  the  representative 
of  such  employees  under  the  provisions  of  Section  9 
of  the  Act. 

E.  The  aforesaid  activity  occurred  on  and  after  Sep¬ 
tember  2,  1953  in  the  City  of  St.  Louis,  Missouri,  and 
vicinity. 
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General  Counsel’s  Exhibit  No.  1-C. 
UNITED  STATES  OF  AMERICA 

! 

Before  the  National  Labor  Relations  Board 

i 

Fourteenth  Region. 


In  the  Matter  of 
Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88 

and 

Harold  A.  Thomas,  Jr.  and 
G.  Carroll  Stribling. 


Case  No.  14-C( 


Complaint. 

It  having  been  charged  by  Harold  A.  Thomas,  Jr.,  and 
G.  Carroll  Stribling  that  Amalgamated  Meat  Cuttejrs  and 
Butcher  Workmen  of  North  America,  AFL,  Local  |No.  88 
(herein  called  Respondent),  has  engaged  in  and  }s  now 
engaging  in  certain  unfair  labor  practices  affecting  com¬ 
merce  as  set  forth  and  defined  in  the  National  Labjor  Re¬ 
lations  Act,  61  Stat.  136  (herein  called  the  Act),  thj*  Gen¬ 
eral  Counsel  of  the  National  Labor  Relations  Boaird,  on 
behalf  of  the  National  Labor  Relations  Board  (herein!  called 
the  Board)  has  caused  the  Regional  Director  for  the  Four¬ 
teenth  Region,  as  agent  for  the  Board,  designated  by  the 
Board’s  Rules  and  Regulations,  Series  6,  as  amended,  Sec¬ 
tion  102.15,  to  issue  this  Complaint  and  allege  as  fcfllows: 


A  copy  of  the  charge  filed  on  January  22,  1954  in  Case 
14-CC-56  was  served  upon  Respondent  on  or  about  Janu¬ 
ary  25,  1954. 

n. 

Respondent,  Amalgamated  Meat  Cutters  and  Butcher 
Workmen  of  North  America,  AFL,  Local  No.  88  (herein 
called  Respondent  Local  88),  an  unincorporated  association, 
is  a  labor  organization  within  the  meaning  of  Section  2(5) 
of  the  Act. 

m. 

Swift  &  Company  (herein  called  Swift),  an  Illinois  cor¬ 
poration,  is  engaged  in  the  business  of  processing,  dis¬ 
tributing  and  selling  meats,  dairy  products,  agricultural 
products  and  fertilizers.  It  operates  many  plants  through¬ 
out  the  United  States  and  its  annual  receipts  are  approx¬ 
imately  two  billion  dollars.  Through  its  division  called 
St.  Louis  Independent  Packing  Company,  Swift  operates 
a  meat  packing  plant  in  the  city  of  St.  Louis,  Missouri, 

23 

which  does  an  annual  business  in  excess  of  $1,000,000.  In 
the  operation  of  its  St.  Louis  plant,  Swift  annually  pur¬ 
chases  livestock  valued  in  excess  of  $500,000  directly  from 
out  of  state,  and  annually  sells  and  ships  finished  products, 
valued  in  excess  of  $500,000,  to  points  outside  the  State 
of  Missouri. 

IV. 

Since  on  or  about  September  23,  1953,  Respondent  has 
engaged  in,  and  by  orders,  instructions,  directions,  appeals, 
by-laws,  working  rules  and  other  means,  has  induced  and 
encouraged  the  employees  of  retail  food  establishments 
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in  and  about  St.  Louis,  Missouri,  to  engage  in  strikes  or 
concerted  refusals  in  the  course  of  their  employment  to 
buy,  use,  process,  transport  or  otherwise  handle  or  work 
on  goods,  articles,  materials  or  commodities  of  Swift,  or 
to  perform  services,  objects  thereof  being  (1)  to  f^rce  or 
require  their  respective  employers  and  other  employers 
or  persons  to  cease  using,  selling,  handling,  transporting, 
or  otherwise  dealing  in  the  products  of  Swift,  and  (2)  to 
force  or  require  Swift  to  recognize  or  bargain  with  Re¬ 
spondent  as  the  collective  bargaining  representative  of 
Swift’s  employees,  although  Respondent  has  not  been 
certified  as  the  representative  of  said  employees  j  in  ac¬ 
cordance  with  Section  9  of  the  Act. 


Respondent,  by  the  acts  described  in  paragraph  iV  above, 
and  each  of  them,  has  induced  and  encouraged  tjie  em¬ 
ployees  of  the  aforesaid  retail  food  establishments  and 
other  employers  to  engage  in  a  strike  or  a  concerted  re- 
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fusal  in  the  course  of  their  employment,  to  buy,  use, 
process,  transport  or  otherwise  handle  or  work  on  I  goods, 
articles,  materials,  or  commodities  from  Swift,  or  to  per¬ 
form  services,  objects  thereof  being  (1)  to  force  or  Require 
their  respective  employers  and  other  employers  to  cease 
buying,  using,  selling,  handling,  transporting  or  otherwise 
dealing  in  the  products  of,  or  to  cease  doing  business  with 
Swift,  and  (2)  to  force  or  require  Swift  to  recognize  or 
bargain  with  Respondent  as  the  collective  bargaining  rep¬ 
resentative  of  Swift’s  employees  although  Respondent  has 
not  been  certified  as  the  representative  of  said  employees 
in  accordance  with  Section  9  of  the  Act,  and  has  thereby 
engaged  in  and  is  engaging  in  unfair  labor  practices! within 
the  meaning  of  Section  8(b)(4)(A)  and  (B)  of  tlje  Act. 


i 
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VL 


The  activities  of  Respondent  as  described  in  paragraph 
IV  and  V  above, 


24 


occurring  in  connection  with  the  operations  of  Swift  de¬ 
scribed  in  paragraph  III  above,  have  a  close,  intimate  and 
substantial  relation  to  trade,  traffic  and  commerce  among 
the  several  states  and  tend  to  lead  to  labor  disputes  bur¬ 
dening  and  obstructing  commerce  and  the  free  flow  of 
commerce. 


vn. 


The  acts  of  Respondent  described  above  constitute  un¬ 
fair  labor  practices  affecting  commerce  within  the  mean¬ 
ing  of  Sections  8(b)(4)(A)  and  8(b)(4)(B),  and  Sections 
2(6)  and  (7)  of  the  Act. 

Wherefore,  on  this  20th  day  of  April  1954,  the  General 
Counsel  of  the  National  Labor  Relations  Board,  on  behalf 
of  the  Board,  has  caused  the  Regional  Director  for  the 
Fourteenth  Region  to  issue  this  Complaint  against  Amalga¬ 
mated  Meat  Cutters  and  Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88,  Respondent  herein. 

V.  Lee  McMahon, 

Regional  Director,  National  Labor 
Relations  Board,  Fourteenth 
Region,  St.  Louis,  Missouri. 


H 
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General  Counsel’s  Exhibit  1-H. 

i 

UNITED  STATES  OF  AMERICA 

I 

Before  the  National  Labor  Relations  Board 
Fourteenth  Region 

i 


In  the  Matter  of 
Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88  i  Case  No  i4_GC-56 
and 

Harold  A.  Thomas,  Jr.  and 
G.  Carroll  Stribling. 


Answer  to  Complaint. 

Comes  now  Local  Union  No.  88,  affiliated  with  the  ^Amal¬ 
gamated  Meat  Cutters  and  Butcher  Workmen  of  North 
America,  A.  F.  of  L.,  and  for  its  Answer  to  the  Complaint 
issued  herein  states: 

1.  With  reference  to  paragraph  1  of  said  Complaint, 
this  respondent  admits  each  and  every  allegation  therein 
contained. 

2.  With  reference  to  paragraph  2  of  said  Complaint, 
this  respondent  admits  each  and  every  allegation  therein 

I 

contained. 

3.  With  reference  to  paragraph  3  of  said  Complaint, 
this  respondent  admits  each  and  every  allegation  therein 
contained. 

4.  With  reference  to  paragraph  4  of  said  Complaint, 
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this  respondent  denies  each  and  every  allegation  therein 
contained. 

5.  With  reference  to  paragraph  5  of  said  Complaint, 
this  respondent  denies  each  and  every  allegation  therein 
contained. 

6.  With  reference  to  paragraph  6  of  said  Complaint, 
this  respondent  denies  each  and  every  allegation  therein 
contained. 

7.  With  reference  to  paragraph  7  of  said  Complaint, 
this  respondent  denies  each  and  every  allegation  therein 
contained. 

Wherefore,  having  fully  answered  the  Complaint  issued 
herein,  respondent  prays  that  said  Complaint  be  dismissed. 

Local  Union  No.  88,  Affiliated  with  the 
Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America, 
A.  P.  of  L., 

By  Harry  H.  Craig. 

Wiley,  Craig  &  Armbruster, 

No.  4  N.  Eighth  Street, 

St.  Louis,  Missouri 
and 

Jacobs,  Kamin  &  Ratner, 

201  N.  Wells  Street, 

Chicago,  Illinois. 

Attorneys  for  Respondent. 
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District  Court  of  the  United  States 


Eastern  District  of  Missouri, 
Eastern  Division. 


V.  Lee  McMahon,  Regional  Di-  ] 
rector  of  the  Fourteenth  Region 
of  the  National  Labor  Relations 
Board,  for  and  on  behalf  of  the 
National  Labor  Relations  Board, 

Petitioner, 


vs. 


f  No.  9741.  Court  1. 


Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  A.  F.  of  L.,  Local 
No.  88, 

Respondent. 


St.  Louis,  Missouri. 
Friday,  April  30,  1954. 


Transcript  of  Proceedings  on  Hearing  on  Order  to  Show 

Cause. 

Before : 

Honorable  George  H.  Moore,  Judge  of  the  District 
Court  of  the  United  States,  Eastern  District]  of 
Missouri,  Eastern  Division,  presiding  in  Court  1. 


Appearances : 

I 

Ralph  E.  Kennedy,  Esq.,  (St.  Louis,  Missouri),  and 
James  A.  Ryan,  Esq.,  (Washington,  D.  C.),  ap¬ 
peared  on  behalf  of  the  Petitioner. 
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Mozart  G.  Ratner,  Esq.,  (Chicago,  Illinois),  and 
Harry  H.  Craig,  (Wiley,  Craig  &  Armbruster, 
St.  Lonis,  Missouri),  appeared  on  behalf  of  the 
Respondent. 

m  -2 

G.  Carroll  Stribling,  Esq.,  and  Harold  A.  Thomas, 
Jr.,  Esq.,  (Fordyce,  Mayne,  Hartman,  Renard  & 
Stribling,  St.  Louis,  Missouri),  appeared  on  be¬ 
half  of  Swift  &  Company,  Charging  Party. 

•  *  •  •  # 

&3r 

Mr.  Kennedy:  It  is  hereby  stipulated  and  agreed  by 
and  between  counsel  for  Respondent  Union,  Counsel  for 
Swift  and  Company  and  Counsel  for  the  National  Labor 
Relations  Board,  that  if  Nicholas  M.  Blassie  were  called 
as  a  witness  in  this  proceeding  he  would  testify  to  the 
following: 

(1)  That  he  is  president  of  Respondent,  Local  No.  88, 
Amalgamated  Meat  Cutters  and  Butcher  Workmen  of 
North  America,  AFL;  that  August  Gieseke  is  secretary- 
treasurer  of  said  Respondent;  that  William  Rose,  some¬ 
times  referred  to  as  Bill  Rose,  is  employed  by  Respondent 
as  business  agent;  that  the  membership  of  Respondent 
totals  approximately  2700;  that  approximately  1400  of 
said  members  are  employed  as  buyers  and  clerks  in  meat 
departments  of  retail  grocery  stores,  super  markets  and 
meat  markets  in  and  about  the  city  of  St.  Louis,  Missouri; 
that  the  meat  department  employees  in  practically  all  re¬ 
tail  grocery7  stores,  super  markets  and  meat  markets  in 
and  about  the  city  of  St.  Louis,  Missouri  are  represented 
by  Respondent;  that  Respondent  has  held  general  mem¬ 
bership  meetings  each  month  during  the  period 
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from  September  23, 1953  to  April  27, 1954;  that  substantial¬ 
ly  all  of  the  meat  department  employees  of  retail  grocery 
stores  and  super  markets  in  and  about  St.  Louis,  Missouri 
who  are  members  of  Respondent  have  attended  said 
meetings. 

(2)  That  the  Respondent  sent  the  letter  attached  jhere- 
to  as  Petitioner’s  Exhibit  1  to  Swift  and  Company  bn  or 
about  September  2,  1953. 

Mr.  Kennedy:  Mark  this  Petitioner’s  Exhibit  Np.  1. 

I 

(The  document  referred  to  was  marked  Petitioner’s  Ex¬ 
hibit  No.  1.)  I 

(3)  That  Respondent  has  not  been  certified  irl  ac¬ 
cordance  with  Section  9  of  the  Act  as  the  representative 
of  Swift’s  salesmen  employees. 

(4)  That  the  Respondent  has  relied  upon  its  individual 
members  to  conduct  its  organizational  efforts  by  personal 
contact  with  the  Swift  salesmen  when  said  salesmen  visit 
the  stores  in  which  the  members  of  Respondent  are 
employed. 

(5)  That  on  September  23,  1953  no  salesmen  employed 
by  Swift  had  joined  Respondent  or  authorized  Respondent 
to  represent  him  for  purposes  of  collective  bargaining  with 
Swift.  That  the  Respondent  peacefully  picketed  the 
premises  of  the  Swift  Company  on  a  24  hour 

! 

basis  commencing  on  September  10,  1953  until  restrained 
on  September  11,  1953  by  an  order  of  William  Flynn, 
Judge  of  the  Circuit  Court  of  the  city  of  St.  Lduis, 
Missouri. 

(6)  That  a  membership  meeting  or  meetings  of  Re¬ 
spondent  was  held  on  September  23,  1953;  that  said  meet- 
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ing  or  meetings  was  attended  by  substantially  all  of  the 
members  of  tbe  Respondent  employed  in  retail  grocery 
stores,  super  markets  and  meat  markets  in  and  about  the 
city  of  St.  Louis,  Missouri;  that  at  said  meetings  Respon¬ 
dent’s  president,  Nicholas  M.  Blassie,  stated  to  the  mem¬ 
bership  that  the  sales  employees  of  the  Swift  Company 
were  non-union,  that  on  September  10,  1953  Respondent 
had  picketed  the  plant  of  Swift  because  its  salesmen  were 
non-union  and  that  the  St.  Louis  Circuit  Court  had  re¬ 
strained  said  picketing  by  Respondent;  that  Nicholas  M. 
Blassie  stated  further  that  the  members  of  the  Union 
should  only  patronize  salesmen  who  were  members  of 
Respondent,  that  the  members  of  Respondent  should  buy 
only  merchandise  from  members  of  Respondent  and  that 
they  should  patronize  and  support  only  members  of 
Respondent. 

(7)  That  at  monthly  membership  meetings  held  subse¬ 
quent  to  September  23,  1953  Blassie  has  stated  to  the 
membership  of  Respondent  that  Swift’s  salesmen  were 
non-union  and  that  members  of  Respondent  should  patro¬ 
nize  and  support  only  salesmen  who  were  members  of 
Respondent. 

35- V/ 

Mr.  Craig:  Respondent  so  stipulates,  Your  Honor. 

Mr.  Stribling:  The  charging  party  so  stipulates. 

Mr.  Kennedy:  And  counsel  for  the  Board  so  stipulates. 

The  Court:  Very  well. 

Mr.  Kennedy:  At  this  time  I  would  like  to  offer  in 
evidence,  Your  Honor,  Petitioner’s  Exhibit  No.  1. 

Mr.  Craig:  Respondent  has  no  objection  to  the  admis¬ 
sion  of  the  exhibit  into  evidence,  Your  Honor. 

The  Court :  What  is  the  exhibit  1  ? 

Mr.  Kennedy:  That  is  a  letter  which  the  union  sent 
to  the  company  on  September  2  advising  it  of  its  intention 
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to  picket  the  plant  on  September  10th,  that  is  referred  to 
in  the  stipulation  we  just  read. 

Did  I  understand  that  you  had  received  it,  Your  Honor? 
The  Court :  Yes. 


(See  page  147  for  Petitioner’s  Exhibit  No.  1.) 


*  #  *  •  * 

-7 IrVA 

Mr.  Kennedy:  Very  briefly  the  facts  are  these.  T^e  re¬ 
spondent  union  sent  the  company  the  letter  whiph  has 
been  received  in  evidence  as  Petitioner’s  Exhibit  lj  That 
letter  is  dated  September  2,  and  advised  Swift  an<}  Com¬ 
pany  that  it  intended  to  picket  the  plant.  It  started  picket¬ 
ing  the  plant  on  September  10th,  and  on  September  11 
the  Honorable  William  Flynn,  Judge  of  the  Circuit!  Court 
of  the  city  of  St.  Louis,  Missouri,  issued  a  temporary  re¬ 
straining  order  which  is  described,  set  forth  on  pag[e  7  of 
the  return  of 

respondent  to  the  show  cause  order.  Then  at  that  point 
because  the  State  Court  had  issued  that  restraining  order 
the  respondent  changed  its  strategy,  and  at  the  next  gen¬ 
eral  membership  meeting  on  September  23  it  referred  to 
the  fact  that  the  Swift  and  Company  men  were  non-union, 

i 

the  salesmen  were  non-union,  that  the  company  had  ob¬ 
tained  a  restraining  order  and  then  told  the  employees  of 
the  various  retail  meat  companies  in  and  about  St.  Louis 
that  they  should  buy  merchandise  only  from  salesmen  who 
were  members  of  the  Respondent;  in  other  words^  they 
were  asking  the  salesmen,  they  were  asking  the  members 
who  were  employed  in  the  retail  establishments  tp  quit 
buying,  to  quit  patronizing,  to  quit  supporting  the  j  Swift 
and  Company. 

Now,  we  contend  that  that  was  inducement  of  those 
employees  in  the  course  of  their  employment  to  quit  han- 

I 

•  i 
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dling  the  products  of  Swift  and  Company  with  the  objec¬ 
tive  of  forcing  the  employers  of  retail  stores  to  quit  doing 
business  with  Swift,  and  they  also  had  the  objective  of 
forcing  Swift  to  recognize  them  as  the  bargaining  repre¬ 
sentative  of  the  salesmen  employees  even  though  they  had 
not  been  served  by  it,  and  even  though  they  did  not  claim  to 
represent  a  majority,  and  in  fact  under  the  stipulation 
they  did  not  represent  one  salesman  employe  of  the  com¬ 
pany.  We  believe  that  that  inducement  of  the  employees 
constitutes  a  violation 

TOW 

of  8(4)  (a)  and  8(4)  (b). 

Under  the  stipulation,  10  (L)  under  the  circumstances 
it  is  mandatory  for  us  to  seek  the  injunction. 

#  #  *  m  # 

WILLIAM  SCHULTZ,  being  first  duly  sworn  to  tell  the 

truth,  the  whole  truth  and  nothing  but  the  truth,  testi¬ 
fied  as  follows: 

Direct  Examination  by  Mr.  Kennedy. 

*  *  *  •  # 

Q.  And  where  do  you  w^ork?  A.  I  work  for  my  sister, 
the  Victory  Market. 

*  *  *  •  # 

Q.  What  do  you  do  there?  A.  Sir? 

Q.  What  job  do  you  have  there?  A.  I  am  in  charge  of 
the  meat,  meat  department. 

Q.  Do  you  own  any  of  that? 

*  •  #  •  * 

A.  No. 

Q.  Who  does  the  buying  of  the  meats? 
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A.  I  do. 

I 

Q.  And  who  sells  the  meat  to  the  customer?  A|  Well, 
I  do,  my  sister,  my  brother-in-law  and  everybody  sells  it. 

Q.  Now,  then,  are  there  any  other  employees  ii}  there 
other  than  your  sister  and  your  brother-in-law?  |A.  No 

sir.  j 

Q.  So  that  you  do  not  supervise  any  other  employees? 
A.  No  sir.  ! 

Q.  You  have  no  authority  to  hire  or  fire?  A.  No  sir. 

Q.  You  do  not  have  any  authority  to  direct  oth^r  em¬ 
ployees?  A.  No  sir. 

Q.  Are  you  a  member  of  any  union?  A.  Yes  sir. 

Q.  What  union  are  you  a  member  of  ?  A.  Local  88. 

Q.  Of  the  Amalgamated  Meat  Cutters?  A.  Ttiat  is 
right.  | 

Q.  How  long  have  you  been  a  member  of  Local  88? 
A.  Since  December  16th. 

Q.  What  year?  A.  1953.  ! 


94"^ 
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I 

Q.  All  right.  What  about  St.  Louis  Independent  i  Pack¬ 
ing  Company?  A.  Independent,  we  got  orders  not  to  buy 
from  the  salesmen  non-union. 


96^  ^ 

i 

Q.  (By  Mr.  Kennedy.)  In  your  last  answer,  Mr.  Schultz, 
you  refer  to  getting  instructions  not  to  buy  from  St.  jLouis 
Independent  Packing  Company.  A.  Instructions  not  to 
buy  from  non-union  salesmen,  so  I  quit  buying. 

Q.  (By  the  Court.)  You  had  instructions  what,  to 
what?  A.  We  should  not  buy  from  a  non-union  salesman. 

Q.  That  you  shjould  not  buy  from  a  non-union  sales- 

i 

i 

i 
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man?  A.  That  is  right;  so  the  salesman  comes  down  and 
showed  me  everybody  buys,  I  started  buying  from  him 
again. 

Q.  He  showed  you  everybody  buys?  A.  Yes  sir,  he  is 
right  in  the  courtroom. 

Q.  (By  Mr.  Kennedy.)  Prior  to  the  time  the  salesman 
showed  you  that  other  stores  were  purchasing —  A.  That 
is  right. 

Q.  — St.  Louis  Independent  Packing  Company  prod¬ 
ucts,  you  refrained  from  purchasing  them,  St.  Louis  Inde¬ 
pendent  Packing  Company  products?  A.  I  bought  w’hen 
the  salesman  came  back  and  my  brother 

insisted  on  me  buying  from  them.  I  did  not  want  to  buy 
from  him  at  all,  the  salesman. 

Q.  Your  brother  insisted  on  it?  A.  That  is  right. 

Q.  But  that  you  did  not  want  to  buy  the  products?  A. 
Not  the — salesman,  not  the  products,  I  did  not  want  to 
buy  from  the  salesman. 

Q.  When  was  it  that  you  were  told  not  to  buy  products 
from  salesmen  who  were  non-union?  A.  Well,  I  don’t  re¬ 
member  exactly  what  date  it  was. 

Q.  Has  such  instructions  been  told  you  at  each  of  the 
union  meetings  that  you  have  attended  since  December  16, 
1953? 

The  Court :  Speak  out. 

A.  What  did  you  say? 

Q.  (By  Mr.  Kennedy.)  I  say,  have  instructions  to  the 
effect  that  you  should  not  buy  from  salesmen  who  do  not 
have — who  were  not  union?  A.  That  is  right. 

Q.  Who  do  not  have  the  union  button?  A.  That  is 
right. 

Q.  (By  the  Court.)  Who  told  you  that?  A.  It  vras 
brought  up  at  the  meeting. 
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Q.  I  did  not  ask  yon  where  it  was  brought  up.j  Who 
told  yon  that? 

A.  That  was  Blassie,  president. 

Q.  Nick  Blassie,  president,  is  that  right?  A.  That  is 
right.  j 

Q.  (By  Mr.  Kennedy.)  President  of  the  unioij?  A. 
That  is  right. 

Q.  And  he  presides  at  the  meetings,  does  he?  A.  Yes 
sir. 

Q.  Now,  then,  was  anything  said  specifically  not  jto  buy 
from  St.  Louis  Independent  Packing  Company?  A.  No 
sir,  just  non-union  salesmen. 

Q.  At  the  time  they  told  you  not  to  buy  from  salesmen 
who  were  non-union,  at  the  time  they  told  you  to  buy  only 
from  salesmen  who  had  the  union  button,  were  yoiu  told 
that  St.  Louis  Independent  Packing  Company  wai  non¬ 
union?  A.  I  was. 

Q.  Now,  when  was  it  that  you  had  this  discussion  with 
your  brother-in-law  with  reference  to  whether  or  nqt  you 
should  buy  St.  Louis  Independent  Packing  Companyj  prod¬ 
ucts?  A.  I  only  quit  for  about  two  days,  two  orders,  I 
missed,  then  I  started  buying  again. 

Q.  How  often  do  you  place  your  orders  ?  A.  Sometimes 
twuce  a  week,  sometimes  once  a  week. 

Q.  So  you  did  quit  approximately  a  week?  A.  About 
once  or  twice  I  passed  them. 

*  #  *  m  I  • 
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Cross-Examination  by  Mr.  Craig . 

*  *  #  •  * 

1 tt-77 

Q.  (By  Mr.  Craig.)  In  addition  to  vour  sister  working 
there,  Mr.  Schultz,  does  your  brother  also  work  there? 
A.  Yes  sir. 

Q.  Does  your  brother  own  any  interest  in  that  busi¬ 
ness?  A.  Yes  sir. 

Q.  Is  he  a  partner  with  your  sister?  A.  That  is  right. 

Q.  Now,  in  addition  to  your  brother  and  your  sister 
who  both  own  a  part  of  the  business,  does  anyone  else 
work  in  the  store?  A.  No  sir. 

Q.  Outside  of  yourself?  A.  That  is  right. 

Q.  So  then  it  is  a  fair  statement  to  make,  is  it  not,  sir, 
that  you  are  the  only  person  working  in  the  store  who  does 
not  actually  own  a  part  of  the  business? 

112-7? 

A.  That  is  right. 

Q.  Is  that  right,  sir?  A.  Yes  sir. 

Q.  You  have  been  there  I  believe  for  nine  years?  A. 
Nine  years,  that  is  right. 

Q.  And  you  are  in  charge  of  the  meat  department, 
aren’t  you,  sir?  A.  Yes  sir. 

Q.  And  during  the  period  of  time  that  you  have  been 
there  it  is  true,  is  it  not,  that  you  have  bought  all  of  the 
meat?  A.  I  always  did,  yes  sir. 

Q.  Has  your  brother  or  has  your  sister  in  the  past  told 
you  where  you  could  or  where  you  could  not  buy  your 
meat?  A.  No  sir. 

Q.  Was  that  always  left  only  to  your  own  discretion? 
A.  That  is  right. 

Q.  And  during  the  nine  years  that  you  have  been  buy- 
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ing  that  meat  has  your  brother  or  your  sister  told  you  to 
discontinue  buying  from  any  place  where  you  were  buying! 
A.  No  sir. 

Q.  In  addition  to  not  telling  you  that  you  shot|ld  dis¬ 
continue  buying  from  where  you  were  buying,  have  they 
told  you  that  you  must  buy  from  some  company  that  you 
haven’t  been  buying  from! 

A.  No  sir,  never  did. 

Q.  So  that  you  have  had  full  and  complete  discretion 
all  along?  A.  That  is  right. 

Q.  And  you  have  never  received  any  orders  to  frrny  or 
not  to  buy  from  any  particular  company?  A.  No  sir. 

Q.  Or  salesman,  have  you,  sir?  A.  No  sir. 

Q.  You  have  used  your  own  discretion?  A.  Yes  sir. 

*  *  *  *  * 


Q.  *  *  *  Did  you  testify  in  response  to  Mr.  Kennedy’s 
question  that  you  had  some  conversation  with  your  brother 
about  resuming  the  purchases  from  Independent  Packing 
Company? 

41753 

A.  Yes  sir. 

Q.  About  when  was  that,  Mr.  Schultz?  A.  That  was  just 
about  three  days  after  I  stopped  buying  from  tliem.  I 
needed  some  items  that  had  their  name  on. 

Q.  And  who  started  that  conversation,  you  of  vour 
brother?  A.  My  brother. 

Q.  And  where  did  that  conversation  take  place?  A. 
Right  in  the  store. 

Q.  And  what  did  he  say  to  you  when  he  initiated  the 
conversation?  A.  Well,  we  had  a  few  calls  like  bacon  and 
sausage  that  I  needed,  and  they  asked  for  Mayrose  and 
I  did  not  have  it  and  they  just  walked  out.  He  said  you 


ought  to  try.  Then  the  salesman  came  down  and  showed 
me  a  book  I  was  the  only  one  quit  buying. 

Q.  (By  the  Court.)  A  salesman  from  whom! 

A.  From  Independent  Packing  Company. 

Q.  (By  Mr.  Craig.)  Let  me  see  if  I  get  this  straight. 
Your  brother  said  to  you  that  you  get  some  calls  in  the 
store  for  Mayrose  meats?  A.  Yes. 

Q.  And  that  you  did  not  have  any  of  the  Mayrose  meats 
on  hand  at  that  time  and  he  thought  you  should  have  some 
there,  was  that  it? 

H8  SV 

A.  Yes  sir. 

Q.  Was  that  in  substance  what  he  said  to  you?  A.  Yes, 
it  was  the  item. 

Q.  And  then  you  talked  to  the  Mayrose  salesman  who 
said  that  you  were  the  only  market  that  did  not  have  their 
products,  is  that  right?  That  don’t  buy  from  them. 

Q.  You  were  the  only  market  that  don’t  buy  from  them? 
A.  Yes  sir. 

•  #  •  •  * 

Q.  And  you  have  continuously  since  then  bought  meat 
products  from  Swift  and  Company,  have  you,  sir?  A.  Not 
from  Swift,  from  Independent. 

•  •  •  •  • 

Q.  Now,  at  the  time  you  received  the  first  call  I  sup¬ 
pose  that  you  had  some  of  the  products  of  the  Independent 
Packing  Company  in  your  store,  didn’t  you?  A.  Yes  sir. 

Q.  And  then  after  you  refused  to  give  him  an  order  on 
those  two  times,  did  you  go  ahead  and  handle  and  sell  the 
Independent  products  you  had  on  hand?  A.  Yes  sir. 

Q.  And  since  you  have  been  giving  orders  for  the  pur- 
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chase  of  Independent  products  have  you  always  received 
those  in  your  store?  A.  Yes  sir. 

Q.  Have  you  always  handled  those  products?  A|  Yes 

. 

sir. 

Q.  And  have  you  always  sold  those  products?  A;  Yes 
sir. 

i 

•  •••!• 

Q.  (By  Mr.  Stribling.)  You  say  that  after  you  had  re¬ 
fused  to  give  orders  for  the  Independent  product  on  two 
calls  you  began  to  buy  again?  A.  Yes  sir. 

Q.  Is  that  right?  A.  Yes  sir. 

Q.  What  was  the  reason  for  beginning  to  buy  again? 
A.  Well,  we  had  orders  for  May  rose  products  and  my 
sister  says  try  it  again,  and  then  the  salesman  came  jlown, 
and  he  showed  me  we  were  the  only  one. 

The  Court:  Wait  a  minute.  She  didn’t  say  that,  tell 

I 

us  what  she  said.  A.  She  told  me  to  buy  if  everybody  else 
buys  it. 

Q.  (By  the  Court.)  Buys  it  from  whom?  A.  From 
Independent. 

The  Court:  If  you  don’t  give  us  the  full  statement  we 
can’t  guess  at  those  words.  Don’t  give  us  only  s,  few 
words  and  leave  the  rest  hanging  in  air.  Follow  that  in¬ 
junction.  Proceed. 

Q.  (By  Mr.  Stribling.)  Did  you  tell  her  that  you  wanted 
to  buy  the  Independent  product  ?  A.  I  did  not  want  t<j)  buy 
from  non-union  salesmen. 

The  Court:  He  didn’t  ask  you  that.  Read  the  question. 

The  Witness:  Yes,  she  told  me  to  buy — 

i 

The  Court:  Keep  still  a  minute. 

(Question  read.) 

A.  No  sir. 
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Q.  (By  Mr.  Stribling.)  What  did  you  tell  her  about 
whether  or  not  you  wanted  to  handle  the  Independent 
product?  A.  I  told  her  I  did  not  want  to  handle  it. 

Q.  But  she  told  you  to  go  ahead  and  do  it,  is  that  it? 
A.  Yes  sir. 


4 


•  •  •  •  • 

Q.  (By  Mr.  Stribling.)  Do  you  remember  an  incident 
then  at  a  Local  88  meeting  at  which  a  butcher  asked  Mr. 
Blassie  what  he  should  do  if  the  owner  of  the  shop  in¬ 
sisted  that  he  buy  from  a  non-union  salesman?  A.  No,  I 
don’t. 

Q.  To  refresh  your  recollection,  don’t  you  remember 
such  a  question  and  don’t  you  remember  hearing  Mr.  Blas¬ 
sie  give  the  answer  that  he  should  tell  the  owner  to  get 
another  butcher?  A.  No  sir,  I  don’t. 

•  •  •  •  • 


Bfr-'O/ 

NICHOLAS  M.  BLASSIE,  was  called  as  a  witness,  and 
being  first  duly  sworn  to  tell  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  testified  as  follows : 

Mr.  Kennedy:  I  would  like  for  the  record  to  show,  Your 
Honor,  in  view  of  the  stipulation  entered  into  at  the  last 
hearing  date  Mr.  Blassie  is  president  of  the  respondent 
union.  I  am  calling  him  under  Rule  43(b)  with  the  right 
of  cross-examination. 

The  Court:  Very  well. 


* 


4 


4 

\ 
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Direct  Examination  by  Mr.  Kevmedy. 

•  *  #  *  j  • 

102 

Q.  Now,  then  during  the  fall  and  summer  of  1953  your 
union  has  been  interested  in  organizing  various  meat  sales¬ 
men  throughout  the  St.  Louis,  Missouri  area?  A.  Yes,  sir. 

•  *  •  *  |  • 
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Q.  (By  Mr.  Kennedy.)  Your  testimony  is  that  the  re¬ 
spondent  union  has  not  relied  primarily  upon  its  mem¬ 
bers  to  conduct  its  organizational  activities?  At  The 
membership  assisted  in  the  process  of  organization 

Q.  Well,  isn’t  it  true  that  the  individual  members  of 
the  respondent  union  have  become  individual  organizers 
for  your  union?  A.  Every  member  of  our  union  is  in¬ 
structed  to  help  assist  and  organize,  yes. 

Q.  And  they  have  become  individual  organizers  for  the 
respondent  union,  haven’t  they,  Mr.  Blassie?  A.  ^es. 

Q.  As  a  matter  of  fact,  no  officer  or  business  a^ent  of 
the  respondent  union  has  ever  contacted  or  interviewed 
these  salesmen  employed  by  St.  Louis  Independent  Pack¬ 
ing  Company,  have  they?  A.  That  is  correct. 

i 

Q.  Now,  it  is  also  true,  isn’t  it,  Mr.  Blassie,  that  if 
the  members  of  your  union,  Local  No.  88,  do  not  Comply 
with  your  orders  or  instructions  or. the  union  rul^s  that 
they  are  subject  to  fine?  A.  That  is  not  true. 

104  | 

Q.  Well,  under  what  conditions  are  they  subject  to 
fine?  A.  They  are  not  subject  to  fine,  never  have  been 
subject  to  fine  and  are  not  now  subject  to  fine. 
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Q.  Do  yon  recall  testifying  over  in  the  State  Court  pro¬ 
ceeding,  don’t  you,  Mr.  Blassie?  Do  you  recall  that?  A. 
Testifying  in  the  State  Court  proceedings? 

Mr.  Craig:  Pardon  me. 

Q.  (By  Mr.  Kennedy.)  Pardon  me.  You  testified  in 
some  depositions  for  the  State  Court  proceeding.  A.  That 
is  right. 

Q.  Now,  then,  to  refresh  your  recollection  I  would  like 
to  read  to  you  some  testimony,  see  if  that  refreshes  your 
recollection.  Page  82,  83  of  the  transcript,  of  the  deposi¬ 
tion: 

“Did  you  tell  the  meeting  that  people  had  been  sub¬ 
jected  to  fines  in  the  past  for  not  following  union  rules? 
Answer:  That  is  part  of  the  old  by-laws  of  our  union,  I 
think  it  is  still  in  the  by-laws.  Question :  Aside  from  be¬ 
ing  in  the  by-laws  did  you  mention  it  in  the  course  of  your 
talk?  Answer:  I  don’t  remember  whether  I  did  or  not,  I 
don’t  think  so.  They  know  that  without  me  mentioning  it. ’ ’ 

A.  That  is  very  true,  that  is  the  old  part  of  the  rules  and 

105 

regulations  before  I  became  president  of  the  union. 

•  *  *  #  • 

108 

Q.  Now,  then,  you  represent  or  the  respondent  union 
represents  what  classifications  of  employees  in  the  re¬ 
tail  stores,  grocery  stores  and  meat  markets  in  the  St. 
Louis  area? 

•  •  *  •  • 
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A.  Head  meat  cutters,  journeymen  meat  cutter,  ap¬ 
prentice  meat  cutter,  meat  wrapper. 

Q.  What  job  classification?  A.  Head  meat  cutter, 
journeyman  meat  cutter,  apprentice  meat  cutter,;  meat 
wrapper. 

Q.  And  included  among  the  stores  that  your  union 
represents  are  the  Kroger,  Food  Center,  Rapp  and  A&P 
Stores,  is  that  correct?  A.  Those  stores,  yes. 

Q.  And  yon  have  represented  the  meat  department  em¬ 
ployees  in  those  stores  at  all  times  since  last  September, 

j 
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1953?  A.  Mention  those  names  again,  I  just  want; to  be 
sure. 

Q.  Kroger,  Food  Center,  Rapp  and  A&P.  A.  Yes. 

Mr.  Ratner:  Counsel,  how  do  you  spell  Rapp? 

Mr.  Kennedy :  R-a-p-p. 

Q.  (By  Mr.  Kennedy.)  And  in  those  stores  you;  have 
represented  the  head  meat  cutter,  the  journeyman  j  meat 
cutter,  the  meat  wrappers  and  the  apprentice  meat  cutters  ? 
A.  That  is  right. 

Q.  Now,  will  you  tell  us,  please,  what  the  meat  wrapper, 
what  are  the  duties  of  the  meat  wrapper?  A.  Processing 
fresh  meats,  package  items,  weighing,  wrapping,  pricing; 
that  is  about  the  nature  of  their  work. 

Q.  And  in  connection  with  that  wrapping  they  also 
arrange  the  displays  in  the  self-service  and  also  they 
arrange  displays  of  the  merchandise  in  the  meat  cases, 
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do  they  not,  Mr.  Blassie?  A.  Some  of  those  meat  wrappers 
do  and  some  do  not. 

Q.  Well,  what  abont  the  journeymen  meat  cutters!  A. 
The  journeymen  would,  yes. 

Q.  And  that  is  part  of  their  usual  duties  to  arrange  this 
meat!  A.  That  is  right. 

Q.  In  the  self-service  cases!  Also  the  meat  display 
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cases!  A.  That  is  correct. 

Q.  Now,  then,  what  are  the  duties  of  the  journeymen 
meat  cutters!  A.  General  retail  meat  market  work. 

Q.  Isn’t  it  true  that  the  journeymen  meat  cutter  fre¬ 
quently  makes  up  a  preliminary  order  of  merchandise 
needed  in  the  department!  A.  He  does. 

Q.  And  they  pass  along  to  the  owner  of  the  store  what 
merchandise  in  the  meat  department  should  be  purchased! 
A.  He  does. 

The  Court:  Will  you  read  the  answer! 

(Question  and  answer  read.) 

Q.  (By  Mr.  Kennedy.)  It  is  correct  to  say.  is  it  not, 
Mr.  Blassie,  that  all  employees  handling  meat  in  the 
Kroger,  Food  Center,  Rapp  and  A&P  Stores  since  last 
September,  1953  have  been  members  of  your  union!  A. 
With  the  exception  of  new  employees,  yes. 

•  •  *  *  • 


117 

Q.  (By  Mr.  Kennedy.)  I  want  to  direct  your  attention, 
Mr.  Blassie,  to  pages  4  and  5  of  the  return  of  the  respond¬ 
ent  union,  particularly  at  the  top  of  page  5  where  it  is 
stated: 
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“The  union  has  requested  all  of  its  members  who  are 
vested  by  their  employers  with  the  authority  and  discre¬ 
tion  to  purchase  meat  and  meat  products  from  sources  of 
their  own  choosing  to  favor  their  own  brother  members  vdth 
the  business  rather  than  salesmen  who  are  non-union.  ’  ’  1 

I 

Directing  your  attention  to  that  part  of  your  answjer, 
would  you  please  state  what  you  have  said  at  the  vari¬ 
ous  meetings  of  the  respondent  union  with  reference  to 
the  purchases,  purchasing  products  from  St.  Louis  Inde¬ 
pendent  Packing  Company?  A.  I  told  the  members; of 
our  union  not  to  buy  any  non-union  products  or  from  non¬ 
union  salesmen,  and  I  have  told  them  not  to  buy  Mayrose 
meats. 

Q.  At  the —  A.  At  the  union  meetings,  yes. 

Q.  And  what  company  makes  Mayrose  meat?  A.  The 
Independent  Packing  Company  subsidiary  of  Swift. 

Q.  When  was  the  first  time  after  September  1st,  1053 
that 

you  told  the  members  of  your  union  not  to  buy  Mayro;se 
products?  A.  I  told  them  in  September,  October,  November, 
every  union  meeting  we  had. 

Q.  How  many  union  meetings  have  you  had  since  lajst 
September?  A.  About  seven  or  eight,  eight  to  be  exa^t, 
eight  of  them. 

Q.  And  you  have  told  the  members  not  to  buy  Mayrose 
products  at  each  of  those  meetings?  A.  Not  to  buy  MaJ^- 
rose  products. 

Q.  Let’s  take  the  first,  in  addition  to  telling  them  nOt 
to  buy  Mayrose  products  what  did  you  say?  A.  Told  thetn 
to  buy  from  members  of  the  union,  brother  members  of  tHe 
union  who  were  members. 

Q.  What  did  you  say  about  supporting  salesmen  who 
were  not  members  of  your  union?  A.  I  did  not  go  in^o 

i 

i 

i 


32 


no  general  discussion  about  not  supporting  particular  sales¬ 
men,  but  I  did  point  out  repeatedly  that  the  members  of 
our  union  should  buy  from  members  of  our  union. 

Q.  What  did  you  say  about  supporting  members  of  the 
respondent  union?  A.  I  have  always  advocated  we  sup¬ 
port  the  brother  members  of  the  union. 

464- 

Q.  Do  you  recall  anything  specifically  you  said  with 
reference  to  supporting  them?  A.  Do  I  recall  anything 
specifically,  yes,  I  would  repeatedly  mention  not  to  buy 
Mayrose  products. 

Q.  Did  you  say  anything  about  fining  the  members  if 
they  did?  A.  Never. 

Q.  Did  you  say  anything  about  pulling  their  cards?  A. 
Never. 

Q.  You  just  announced  to  them  not  to  buy  Mayrose  prod¬ 
ucts  ?  A.  Right. 

Q.  Now,  have  you  sent  the  members  of  the  union  any  lit¬ 
erature  to  the  effect  that  they  should  not  buy  Mayrose 
products?  A.  That  could  be  in  our  monthly  bulletins  that 
we  send  to  their  homes  along  with  their  enclosed  attend¬ 
ance  card,  that  could  be  possible  that  that  might  be  in  there 
as  a  statement  from  the  president  not  to  buy  Mayrose 
products. 

Q.  Now,  the  owners  of  the  various  meat  markets  in 
St.  Louis  that  are  members  of  your  union  do  not  have  to 
attend  the  monthly  meeting?  A.  Not  compulsory,  no. 

•  •  •  •  • 

335- 

Mark  that  Petitioner’s  Exhibit  No.  5  for  identification. 

(The  document  referred  to  was  marked  Petitioner’s  Ex¬ 
hibit  No.  5.) 

Mr.  Kennedy:  Your  Honor,  I  have  talked  to  counsel 
for  the  respondent  union  and  they  are  willing  to  stipulate 
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that  the  individuals  named  on  the  document  marked  for 
identification  as  Petitioner’s  Exhibit  No.  5  are  members 
of  the  respondent  union. 

Mr.  Craig:  We  will  so  stipulate,  Your  Honor. 

Mr.  Stribling:  We  so  stipulate. 

Mr.  Kennedy:  At  this  time  I  would  like  to  offer  in 
evidence  Petitioner’s  Exhibit  No.  5. 

Mr.  Craig:  We  have  no  objection,  Your  Honor.  You 
will  let  us  have  a  copy  of  that? 

Mr.  Kennedy:  Yes,  I  will  supply  you  with  a  copy,  Mr. 
Craig. 

I 

•  •  #  #  *  | 
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Q.  (By  Mr.  Kennedy.)  Now,  what  are  the  duties!  of 
the  business  agents  of  your  union,  Mr.  Blassie?  A.  The 
duties  of  the  business  agent? 

Q.  Yes.  A.  Are  to  organize,  to  adjust  complaints,  to 
receive  complaints,  to  further  the  interest  of  members  of 
the  union 

| 

under  terms  of  the  contract,  to  organize  new  shops, j  to 
organize  into  our  union  men  of  the  different,  men  ajnd 
women  of  the  different  trades  that  are  under  our  juris¬ 
diction. 

Q.  How  much  time,  how  much  of  their  time  do  thiey 
spend  on  the  street?  A.  All  their  time  is  spent. 

i 

Q.  And  when  they  spend  their  time  on  the  street  what 
they  do  is  to  go  into  the  markets  and  the  grocery  stores 
where  members  of  your  union  are  employed?  A.  W}th 
the  exception  of  a  few  hours  a  week  that  they  might  [be 
in  the  office. 

Q.  But  except  for  a  few  hours  that  they  spend  in  yopr 
office  or  the  office  of  the  union,  they  are  in  the  stores  and 
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in  the  meat  markets  where  your  members  are  employed  ?  A. 
That  is  right. 

•  •  •  •  • 

±60 

Q.  (By  Mr.  Kennedy.)  Mr.  Blassie,  have  you  made  any 
personal  visits  to  stores  or  meat  markets  where  your  mem¬ 
bers,  where  members  of  the  respondent  union  are  employed 
to  ascertain  whether  or  not  they  are  stocking  Mayrose 
Products  ?  A.  None  that  I  can  recall. 

Q.  Well,  what  is  your  recollection  with  reference  to 
that?  A.  I  make  general  visits  to  the  markets  where  our 
folks  are  working. 

Q.  And  what  do  you  do  when  you  make  your  general 
visits  to  the  markets  where  your  members  are  working?  A. 
Check  on  general  conditions. 

Q.  What  general  conditions  do  you  check  on?  A.  Well, 
such  as  men  making  claims  under  our  health  and  welfare 
program,  adjustments  of  hours,  correction  of  inequities 
under  the  terms  of  the  contract  in  reference  to  additional 
vacation  time  and  vacation  pay,  holidays,  wherever  there 
might  be  some  disputes  existing  that  are  not  fulfilled  to  the 
satisfaction  of  the  member  and  the  business  agent  I  am 
usually  called  into  the  picture  to  make  the  adjudication. 

•  *  *  *  * 

Q.  And  in  connection  with  those  visits  have  you  de¬ 
termined  whether  or  not  various  meat  markets  that  you 
visit  are  stocking  Mayrose  product?  A.  Havel? 

Q.  Yes.  A.  Yes,  I  have  seen  some  of  our  markets,  in 
fact  many  of  our  markets  stock  Mayrose  products. 

•  •  •  •  * 

Q.  (By  Mr.  Kennedy.)  Now,  your  members  do  pur¬ 
chase  the  meats  in  these  stores  where  they  work,  don’t  they, 
Mr.  Blassie? 
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A.  Some  do,  yes. 

Q.  Do  you  know  Mr.  Ed  Green  ?  A.  Yes,  I  do. 

Q.  You  know  that  he  does  all  the  buying  or  practically 
all  the  buying  at  the  grocery  where  he  works,  don’t  jyou? 
A.  I  don’t  know  that  for  sure  but  I  think  that  Ed  prob¬ 
ably  has  charge  of  that  work. 

Q.  Well,  you  know  that  except  in  stores  wher<i  the 
owners  own  the  market,  to  do  the  buying,  that  members 
of  your  union  buy  the  meat  that  is  stocked  in  the  ^tore 
for  sale  to  the  retail  trade,  don’t  you,  Mr.  Blassielj  A. 
In  many  stores  they  do,  many  they  do  not. 

Cross-Examination  by  Mr.  Stribling.  j 

Q.  Mr.  Blassie,  coming  to  this  September  23  meeting, 
September  23,  1952,  at  that  meeting  as  I  understand  it 
you  told  your  members  they  should  buy  only  from  union 
salesmen,  is  that  right?  A.  Yes. 

Q.  And  you  told  them  not  to  buy  Mayrose  meats,  is  that 
correct? 

A.  That  is  correct. 

Q.  Didn’t  you  also  in  the  course  of  that  meetingj  tell 
them  they  should  support  only  union  salesmen?  Aj.  I 
don’t  recall  that  saying — no.  I  did  tell  them  not  to  buy 
Mayrose  meats,  I  told  them  to  purchase  meats  from  num¬ 
bers  of  our  union. 

•  •••#! 
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Q.  So  then  at  the  meetings  you  did  tell  them  to  support 
only  salesmen  that  were  members  of  your  union?  A.  Yes. 

Q.  All  right.  In  the  subsequent  meetings  that  went  on, 

i 

seven,  eight  monthly  meetings  later,  would  you  again  j  tell 

I 
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them  to  support  only  salesmen  that  were  members  of  your 
union?  A.  I  would  continually  ask  the  members  of  our 
union  to  support  salesmen  who  were  members  of  our 
union. 

Q.  And  didn’t  you  tell  them  to  support  only  salesmen 
who  w’ere  members  of  your  union?  A.  I  could  have  said 
only,  yes;  whether  I  used  the  word  or  not  I  don’t  know. 

Q.  As  a  matter  of  fact,  wasn’t  that  your  whole  program, 
to  support  only  your  brother  members?  A.  That  is  our 
program,  yes. 

Q.  All  right.  In  the  course  of  those  seven  or  eight 
meetings  did  you  ever  have  occasion  to  explain  to  them 
just  what  you  meant  by  supporting  only  a  union  man?  A. 
Yes,  to  buy  merchandise  from  the  members  of  our  union. 

•  *  *  *  * 

460/33 

Q.  Now,  during  the  course  of  that  time  did  the  ques¬ 
tion  come  up  as  to  what  your  men  should  do  if  the  owner 
of  the  market  insisted  on  buying  the  Mayrose  product  and 
they  had  it  there  in  the  shop?  A.  Yes.  I  told  them  if  the 
employer  insisted,  when  he  buys  the  merchandise  that 
they  should  go  ahead  and  sell  it,  that  there  was  nothing 
they  could  do  about  it. 

Q.  I  will  ask  you  then  in  the  course  of  any  of  your 
meetings,  did  a  member  of  your  union  ever  get  up  and 
say,  what  should  I  do  if  the  owner  insists  on  buying  the 
Mayrose  product,  and  did  you  answer,  tell  him  you  will 
pick  up  your  stuff  and  to  get  another  butcher?  A.  No,  I 
did  not. 

Q.  Did  you  ever  say  anything  along  that  line?  A.  No, 
I  did  not. 

Q.  In  the  course  of  any  meeting?  A.  No. 

•  •  •  •  • 


37 


Q.  To  your  knowledge  has  any  of  your  business  agents 
ever  told  a  member  of  the  union  to  keep  the  Mayrose  prod¬ 
uct  in  the  back  of  the  case  in  the  store?  A.  Not  to  my 
knowledge,  no,  that  I  would  not  know. 

Q.  Well,  now,  your  business  agents  you  say  are  but  in 
the  shops  practically  all  the  time  except  a  few  hour^  dur¬ 
ing  the 

week?  A.  That  is  right. 

Q.  And  one  of  their  duties  aside  from  adjusting !  com¬ 
plaints  and  handling  regular  matters  is  to  give  effect  as 
far  as  possible  to  your  policy  of  not  handling  Mayrose 
products,  isn’t  it? 

Mr.  Ratner:  I  object  to  that  question.  It  assuhies  a 
conclusion. 

I 

(Question  read.) 

Mr.  Ratner:  That  question  is  diametrically  opposed  to 
the  witness’s  testimony. 

Q.  (By  Mr.  Stribling)  We  will  change  it  to  give  effect 
to  your  policy  of  not  buying  the  Mayrose  product.  A.  It 
is  the  policy  of  the  union,  yes. 

Q.  Well,  my  question  is,  isn’t  it  one  of  the  duties  of 
the  business  agents  to  give  effect  to  that  policy  as  fully  as 
they  can  while  they  are  making  their  calls?  A.  Ye^,  the 
business  agent  supports  the  policy  of  the  union. 

*  *  •  •  * 

Q.  (By  Mr.  Stribling.)  Let’s  proceed  with  this  Repo¬ 
sition.  Do  you  recall  my  asking  you  this  question,  ijefer- 
ring  again  to  the  September  23rd  meeting: 

“Did  you  tell  the  meeting  that  people  had  been  subjected 
to  fines  in  the  past  for  not  following  union  rules  ?  Answer : 

I 
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That  is  part  of  the  old  by-laws  of  our  union.  I  think  it  is 
still  in  the  by-laws.” 

Did  I  ask  you  that  question?  A.  Yes. 

Q.  Did  you  give  that  answer? 

A.  Yes,  they  are  still  in  the  by-laws  there. 

Q.  Did  you  give  that  answer  I  just  read  to  you?  A. 
Yes,  I  think  I  did. 

The  Court:  What  page  is  that,  Mr.  Stribling? 

Mr.  Stribling:  The  bottom  of  82  and  the  top  of  83. 

Q.  (By  Mr.  Stribling.)  Then  we  come  to  the  question 
I  asked  you  before : 

“Aside  from  being  in  the  by-laws  did  you  mention  it  in 
the  course  of  your  talk?  Answer:  I  don’t  remember 
whether  I  did  or  not.  I  don’t  think  so.  They  know  that 
without  my  mentioning  it.  ’  ’ 

Did  you  give  that  answer?  A.  That  is  very  true  that  I 
could  have  given  that,  yes. 

Q.  (By  the  Court.)  Well,  did  you  give  it?  A.  I  think 
I  did,  Judge. 

Q.  (By  Mr.  Stribling.)  Your  best  recollection,  that  you 
did  not  give  that  answer?  A.  No. 

The  Court:  No,  he  says  he  thinks  he  did. 

A.  I  think  I  did. 

*  *  *  *  • 

Q.  (By  Mr.  Stribling.)  Well,  aside  from  what  you  have 
told  your  members  at  your  union  meetings  with  regard  to 
not  buying  Mavrose  products,  have  you  made  such  state¬ 
ments  to  your  members  when  you  saw  them  from  time  to 
time  outside  the  meeting?  A.  I  don’t  recall  that  I  talked 
about  it.  It  could  be  that  on  several  occasions  I  might  have 
mentioned  it  to  an  individual  member,  yes. 

Q.  As  a  matter  of  fact,  don’t  you  know  during  this 
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nine-month  period  from  time  to  time  you  have  seen  mem¬ 
bers  of  your  union  here  and  there,  everywhere?  A.!  Yes, 
I  have  told  members  of  our  union  not  to  buy  it. 

Q.  What  I  am  getting  at,  isn’t  it  true  when  yoik  have 
seen  them  outside  of  a  meeting,  met  them  at  a  storte,  met 
them  socially  or  other  places  you  also  told  them — 

The  Court :  Let  him  finish. 

Q.  (By  Mr.  Stribling.)  On  those  occasions,  yop  have 
also  urged  your  men  not  to  buy  the  Mavrose  product?  A. 
I  explained — 

Mr.  Ratner:  Don’t  answer  the  question  until  I  have 
made  the  objection  and  His  Honor  has  ruled.  The  question 

contains  three  or  four  separate  instances  and  plajces  at 
which  these  conversations  could  have  occurred,  some  of 
which  would  clearly  he  beyond  the  bounds  of  the  act,  and 
some  of  which  might  conceivably  be  included  in  it.  The 
question  must  be  broken  down  in  order  to  be  proper  into 
specific  places  at  which  such  conversations  may  or  may  not 
have  occurred. 

Q.  (By  Mr.  Stribling.)  Well,  in  the  course  of  your 
duties  do  you  have  occasion  to  talk  to  vour  members  out¬ 
side  of  meetings?  Excuse  me,  Your  Honor. 

The  Court:  That  is  all  right. 

Mr.  Stribling:  I  thought  the  Court  was  going  tp  sus¬ 
tain  it. 

The  Court :  I  was. 

Mr.  Stribling:  I  was  reframing  the  question. 

Q.  (By  Mr.  Stribling.)  In  the  course  of  your  jduties 
you  do  meet  up  with  your  members  from  time  to  time  out¬ 
side  of  your  union  meetings,  do  you  not  ?  A.  I  do. 

Q.  Do  you  meet  up  with  them  from  time  to  tipie  in 
different  shops?  A.  Yes. 

Q.  And  in  the  course  of  your  meetings  with  different 
members  in  the  various  shops,  isn’t  it  true  from  tijme  to 
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time,  from  last  September  to  now  you  have  urged  on  them 
your  idea  of  not  buying  the  Mavrose  product?  A.  No,  I 
did  not.  It  is  the  policy  of  the  union,  Mr.  Stribling. 

Q.  All  right.  When  you  meet  the  men  in  the  shops 
haven’t  you  urged  on  them  the  union  policy  of  not  buying 
May  rose?  A.  Yes,  I  have  urged  on  them  to  buy  only 
from  union  salesmen,  and  I  have  urged  them  not  to  buy 
Mavrose  products,  yes. 

Q.  You  understand  wdiat  I  am  getting  at.  Isn’t  it  true 
when  you  have  seen  them  in  the  shops  you  told  them  the 
same  thing  you  told  them  at  the  meeting?  A.  It  is  possi¬ 
ble  I  might  have  discussed  it  with  members,  yes,  outside 
of  the  meetings,  yes,  that  is  possible. 

The  Court:  Possible,  it  is  probable,  isn’t  it? 

Mr.  Katner :  Your  Honor,  I  think  counsel,  I  think  actu¬ 
ally  this  witness  should  be  interrogated  as  to  any  specific 
instances  he  remembers  about  any  such  conversation  that 
could  have  occurred.  I  do  not  think  that  it  is  appropriate 
for  counsel  for  the  charging  party  to  seek  to  plumb  this 
witness’s  recollection  about  penalties.  He  has  testified  as 
to  having  made  these  statements  to  members  in  the  union 
meeting.  Counsel  is  hypothesizing  it  is  probable  he  went 
into  the  store  and  made  similar  statements,  but  unless  he 
can  show  the  witness  remembers  having  done  such 

188v'SL? 

I  submit  to  Your  Honor  the  question  is  totally  improper. 

Mr.  Stribling:  That  is  what  I  am  getting  at,  too.  I 
first  asked  him  if  he  didn’t  do  it. 

The  Court:  Proceed. 

Q.  (By  Mr.  Stribling.)  As  a  matter  of  fact,  don’t  you 
recollect  a  number  of  occasions  on  which  you  have  told 
members  of  your  union  when  you  would  meet  them  in  the 
different  butcher  shops —  A.  No,  I  don’t  recollect. 
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Q.  Well,  pardon  me — that  they  should  not  buy  the  May- 
rose  product?  A.  In  the  butcher  shops,  no,  I  don’t  Recol¬ 
lect. 

Q.  Well,  don’t  you  recollect  occasions  outside  of  (meet¬ 
ings  when  you  have  told  your  members  under  union  policy 
they  should  not  buy  the  Mayrose  product? 

Mr.  Ratner:  Objection,  Your  Honor.  We  are  outside 
union  meetings,  it  goes  back  to  the  same  question. 

The  Court :  Sustained. 

Q.  (By  Mr.  Stribling.)  Well,  in  your  instructions  to 
your  three  business  agents  as  they  make  their  calls  about 
town,  are  they  instructed  to  urge  in  their  interviews  with 
your  members  the  union  policy  of  not  buying  the  Mayrose 
product?  A.  The  lessons  that  we  learn  at  the  union  Meet¬ 
ing  are — 
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put  it  this  way,  that  we  try  to  get  our  members  to  comply 
with  union  requests  made  through  a  proper  officer  ot  the 
union  such  as  the  president  and  secretary  of  the  union. 

Q.  What  I  am  asking  you  is  when  your  business  agents 
are  out  making  the  rounds  in  the  course  of  their  duties, 
haven’t  you  told  them  to  urge  on  the  men  the  union  policy 
of  not  buying  Mayrose?  A.  I  don’t  recollect  ever  spying 
anything  like  that  to  our  business  agents. 

Q.  To  your  knowledge  has  Mr.  Giesecke  or  any  other 
member  of  the  executive  committee  of  the  union  instructed 
or  directed  your  agents  to  urge  such  a  policy  on  your  Mem¬ 
bers  when  they  make  their  calls?  A.  To  the  best  o|f  my 
knowledge  I  don’t  think  so. 

Mr.  Stribling:  Will  you  mark  this  Charging  Party’s 
Exhibit  1? 


(The  document  referred  to  was  marked  Charging  PaRty’s 
Exhibit  1.)  j 

The  Court :  Announce  a  five  minutes  recess. 

(A  short  recess  was  taken.) 
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The  Court :  Proceed. 

Q.  (By  Mr.  Stribling.)  Do  you  send  out  a  quarterly 
bulletin  to  the  members  of  your  local? 

49e*rs~ 

A.  Yes. 

Q.  Did  you  send  one  out  for  the  quarter  September, 
October  or  rather  for  four  months,  September,  October, 
November,  December,  1953?  A.  That  could  be  the  dates 
on  the  bulletin,  and  if  that  is  we  did  send  it  out.  Usually 
we  sent  out  four  a  year,  every  three  months. 

Q.  I  will  hand  you  the  Charging  Party’s  Exhibit  1,  and 
ask  you  to  look  at  that  and  state  whether  or  not  you  can 
recognize  it  as  a  photostatic  copy  of  the  bulletin  issued  by 
your  union  for  the  period  I  have  just  mentioned?  A. 
Yes. 

Q.  Now,  I  will  direct  your  attention  to  the  fact  that 
your  name,  Nick  Blassie,  appears  on  the  fourth  page  and 
the  names  of  the  various  officers  of  the  union  appear  on 
the  fourth  page,  is  that  correct?  A.  Yes. 

Q.  Did  you  see  and  approve  a  proof  of  that  bulletin  be¬ 
fore  it  was  sent  out  ?  A.  Will  you  put  that  question  again, 
Mr.  Stribling? 

Q.  I  say,  did  you  see  a  printer’s  proof  or  a  copy  of  that 
bulletin  and  approve  it  before  it  went  out?  A.  Did  I  see 
a  printer’s  proof  and  approve  it,  no,  I  did  not,  before  it 
went  out. 

mr/*Z 

Q.  Did  you  see  any  kind  of  copy?  A.  I  might  have 
seen  some  of  that  copy  that  is  in  there,  yes. 

Q.  Well,  do  you  send  these  out  with  your  name  on  it  as 
president  without  seeing  what  is  in  it?  A.  We  leave  that 
duty  to  the  secretary  of  the  union. 

Q.  Who  is  the  secretary?  A.  August  Giesecke. 

Q.  Does  he  have  authority  from  you  and  from  the  ex- 
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eeutive  committee  to  issue  these  union  bulletins  and  rjaa.il 
them  to  the  members?  A.  Yes. 

Q.  And  does  he  have  the  authority  to  determine  what 
statements  are  made  in  there  on  behalf  of  the  union?  A. 
Specific  statements?  Yes. 

Q.  Now,  when  the  bulletin  is  sent  out  by  Mr.  Gies^cke 
to  whom  does  it  go?  A.  To  members  of  the  union. 

Q.  It  goes,  does  it  not,  to  every  member  on  your  list 
in  the  union?  A.  All  members  in  all  categories,  all  trades 
receive  that,  every  member  of  the  union. 

Q.  And  then  is  it  your  testimony  that  this  charging 
party’s  Exhibit  1  was  sent  through  the  mail  by  the  uijion 
to  all  of  its 
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members?  A.  Yes. 

Q.  And  I  take  it  that  would  be  some  time  after  the  end 
of  December,  1953  ?  A.  Yes,  that  could  be  in  between  tihat 
time,  that  is  right. 

Q.  Has  there  been  a  bulletin  since  this  bulletin  marked 
as  Charging  Party’s  Exhibit  1?  A.  There  has  been  <jne, 
yes,  January,  February  and  March,  I  think  that  bulletin 
has  been  sent  out  already. 

Q.  I  will  direct  your  attention  to  the  portion  of  this 
bulletin  which  states  as  follows  : 

“Swift  and  Company  refused  to  pay  the  $18.20  per  month 
per  member  into  the  Wholesale  Health  and  Welfare  Fuind, 
which  was  retroactive  to  December” — 

The  Court:  How  much  a  month? 

Mr.  Stribling :  $18.20. 

The  Court:  $18.20? 

Q.  (By  Mr.  Stribling.)  j 

“ — which  was  retroactive  to  December  16, 1952.  The  result 
was  after  an  eleven-month  delay  on  Swift’s  part,  we  had  to 
strike  this  plant.  The  eight  men  involved  are  still  on  strike 
and  the  plant  is  closed  now.  It  behooves 
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every  member  to  refuse  to  purchase  any  of  the  Swift  Pack¬ 
ing  Company  products  regardless  of  name-brands.  ’  ’ 

Did  you  authorize  that  statement  to  go  out  in  this  bulletin 
that  has  been  marked  Exhibit  1? 

Mr.  Craig:  Just  a  moment,  if  Your  Honor  please.  Coun¬ 
sel  read  only  part  of  the  applicable  portion  of  the  bulletin 
which  is  headed  as  to  that  subject,  “St.  Louis  Metropolitan 
Hotel  Supply  Company”.  That  portion  of  the  bulletin  re¬ 
fers  to  an  entirely  different  situation,  it  refers  to  a  situa¬ 
tion  where  under  this  union  has  for  some  years  past  been 
the  duly  recognized  collective  bargaining  representative 
for  the  employees  of  the  St.  Louis  Metropolitan  Hotel 
Supply  Company.  They  struck  at  the  expiration  of  thei^ 
contract  when  they  did  not  succeed  in  negotiating  satisfac¬ 
tory  wages,  hours  and  conditions;  and  this  reference  in 
the  bulletin  refers  to  that  which  is  an  entirely  different 
situation,  notwithstanding  the  fact  that  the  St.  Louis  Met¬ 
ropolitan  Hotel  Supply  Company  is  a  wholly-owned  sub¬ 
sidiary  of  Swift  and  Company  and  this,  in  referring  to 
an  entirely  different  situation  has  no  probative  value  in 
this  case  and  is  not  competent  in  the  way  of  evidence. 

Mr.  Ratner:  Pardon  me,  Your  Honor,  may  I  add  just 
this:  by  inquiring  into  this  situation  which  is,  as  Mr. 

Craig  has  stated,  entirely  separate  and  distinct  from  the 
subject  matter  of  the  complaint  which  has  been  issued  by 
the  National  Labor  Relations  Board,  and  from  the  petition 
which  has  been  filed  before  Your  Honor  by  the  general 
counsel  of  the  National  Labor  Relations  Board  and  Re¬ 
gional  Director,  the  charging  party  contrary  to  the  in¬ 
structions  of  the  National  Labor  Relations  Act  is  attempt¬ 
ing  to  expand  the  nature  of  the  charges  and  issues  in  this 
cause.  Counsel  is  authorized  merely  to  examine  witnesses 


45 


on  the  issues  as  framed  by  the  complaint  and  answer; 
he  is  not  by  the  act  authorized  or  permitted  to  expand  jthe 
nature  of  the  issues  involved  in  the  litigation,  and  by  jthe 
introduction  or  questioning  concerning  this  independent 
matter  that  is  precisely  what  the  charging  party  is  seek¬ 
ing  to  do. 

Mr.  Stribling:  May  I  say  this,  Your  Honor,  now  jhe 
thing  ended  up,  “It  behooves  every  member  to  refuse  to 
purchase  any  of  the  Swift  Packing  Company  products 
regardless  of  name-brands’’. 

Let  me  say  also  it  will  be  connected  up  with  other  ppr- 
tions  of  the  exhibit  and  I  cannot  ask  every  question  at  once, 
I  have  to  take  it  piece  by  piece. 

Mr.  Craig:  Your  Honor  will  observe  that  the  s 
of  the  Independent  Packing  Company  is  clearly 

distinguished  from  the  subject  of  the  St.  Louis  Metro¬ 
politan  Hotel  Supply  Company,  which  shows  on  its  face 
that  they  are  entirely  separate  and  distinct  things. 

The  Court :  On  the  assurance  of  counsel  that  it  will  !be 
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properly  connected  up  it  will  be  admitted.  The  objection 
is  overruled.  Of  course,  if  counsel  fails  to  connect  it  up  it 
will  be  subject  to  motion  to  strike. 

Mr.  Stribling:  Read  the  question  to  the  witness. 

(Question  read.) 

Q.  (By  Mr.  Stribling.)  Answer  the  question,  pleaie. 

A.  Yes,  I  am  one  of  the  officers  that  approved  that 
bulletin. 

Q.  I  direct  your  attention  to  the  next  statement,  lit 
bears  the  heading  Independent  Packing  Company. 

“The  injunction  case  of  Independent  Packing  Company 
(Mayrose  brands)  also  a  Swift  and  Company  plant,  is  still 
in  the  Circuit  Court.  Judge  Flynn  has  not  as  yet  dissolved 
this  case.  Let  us  pray  that  Judge  Flynn  is  a  friend  of  tile 
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organized  labor  movement.  Don’t  forget  Mayrose  brand 
and  Hickory  Hill  bacon  are  also  Swift  and  Company  prod¬ 
ucts.  ’  ’ 

Did  you  authorize  that  statement  to  be  made  and  to  go 
out  in  the  bulletin? 
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A.  Yes. 

The  Court:  Let  me  see  that. 

How  did  the  prayers  turn  out? 

Mr.  Ratner:  Your  Honor,  that  is  the  injunction  that 
is  still  outstanding  on  the  temporary  restraining  order 
that  we  have  asked  the  National  Labor  Relations  Board  to 
have  dissolved. 

Mr.  Craig:  I  might  say  the  prayer  has  not  been  an¬ 
swered  one  way  or  the  other,  it  is  still  under  advisement. 

Q.  (By  Mr.  Stribling.)  Now,  in  your  later  bulletin 
which  was  sent  out  after  the  September,  October,  Novem¬ 
ber,  December  bulletin  was  there  another  statement  urg¬ 
ing  your  members  not  to  buy  St.  Louis  Independent  May- 
rose  products?  A.  It  could  be.  I  don’t  have  the  bulletin 
here.  That  might  be  in  there,  I  don’t  have  any  with  me. 

***** 

Q.  (By  Mr.  Stribling.)  Let  mek  ask  you  this:  What 
action,  if  any,  do  you  expect  the  salesmen  of  St.  Louis 
Independent  Packing  Company  division  of  Swift  and  Com¬ 
pany  to  take  as  a  result  of  your  urging  your  members  at 
your  meeting  not  to  buy  the  St.  Louis  Independent  Packing 
Company  product?  A.  They  could  elect  our  union  for 
membership. 

Q.  Do  you  expect  your  action  in  urging  your  members 
not  to  buy  the  Independent  Packing  Company  product  to 
have  the  effect  of  persuading  those  salesmen  to  join  the 
union?  A.  We  have  been  successful  in  that  manner. 


47 


sie-'sy 

Q.  By  that  you  mean  what,  in  other  cases?  A.  ]tes, 
through  the  medium  of  publicity  and  et  cetera,  with  other 
salesmen  or  other  firms. 

Q.  I  am  talking  about  the  medium  of  instructing  y[our 
members  not  to  buy  the  product  that  the  salesman  is  fell¬ 
ing,  have  you  been  successful  in  the  use  of  that  medium  in 
other  cases?  A.  Yes,  because  that  is  one  of  the  laws  of  j the 
union,  that  is  one  of  the  pledges  of  the  membership  of  the 
union,  to  support  one  another. 

Q.  And  you  expect  then  through  urging  your  members 
not  to  buy  the  St.  Louis  Independent  product  to  influence 
the  salesmen  of  Independent  to  believe  it  is  desirablS  to 
join  the  union,  do  you  not?  A.  Yes. 

Mr.  Stribling:  That  is  all. 


Questions  by  Mr.  Craig. 

i 

Q.  Mr.  Blassie,  counsel  has  inquired  of  you  concerning 
the  question  of  whether  or  not  members  have  been  fined!  by 
your  union  or  whether  they  may  be  fined;  you  recall  ypur 
testimony,  do  you  not,  sir?  A.  Yes. 

Q.  Will  you  state  to  the  Court  whether  or  not  any  mem¬ 
ber  of  your  union  has  ever  been  fined  for  purchasing  m^at 

i 

products 

of  the  petitioner’s  company  contrary  to  your  urging  oply 
to  patronize  brother  members?  A.  No  member  of  our  unjon 
has  ever  been  fined  any  moneys  or  ever  have  been  disci¬ 
plined  in  any  way. 

Q.  That  was  my  next  question.  There  has  been  jno 
discipline,  you  say?  A.  None  at  all,  no. 
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Q.  On  what  date,  Mr.  Blassie,  did  your  labor  organiza¬ 
tion  begin  picketing  of  the  premises  of  the  company? 

#  •  •  •  * 

A.  I  think  the  exact  date  was  September  10,  1953. 

Q.  (By  Mr.  Craig.)  And  how  long  did  you  continue 
picketing  the  plant? 

A.  Approximately  forty-eight  hours  or  less,  I  don’t 
know  the  exact  number  of  hours,  maybe  two  days. 

Q.  And  why  did  you  discontinue  picketing  the  plant? 

A.  An  injunction  was  handed  down  by  Circuit  Judge 
Flynn  forbidding  us  to  picket. 

Q.  In  the  course  of  that  picketing,  Mr.  Blassie,  do  you 
remember  what  legend  appeared  on  the  picketing  x^lacard 
or  the  picketing  umbrella?  A.  “Mayrose  salesmen  non¬ 
union”;  “ salesmen  non-union”;  Mayrose  Independent 
Packing  Company  salesmen  non-union”.  There  were  sev¬ 
eral  different  kinds. 

Q.  Did  they  all  contain  words  stating  that  the  sales¬ 
men  were  non-union?  A.  Were  non-union,  yes. 

Q.  During  the  course  of  that  picketing  was  it  conducted 
peacefully  or  were  there  incidents  of  violence  or  threats 
or  coercion  during  the  picketing?  A.  There  was  no  violence 
to  my  knowledge. 

Q.  Would  you  say  that  it  was  peaceful  or  that  it  was 
not  peaceful?  A.  Yes,  it  was  peaceful. 

Q.  Was  there  any  difference,  Mr.  Blassie,  in  the  purpose 
for  which  you  were  picketing  the  company  and  the  pur¬ 
poses  that  you  have  in  mind  in  asking  your  members  to 
buy  only 

from  union  salesmen? 

Mr.  Stribling:  If  the  Court  please,  I  again  object  on 
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the  ground  the  purpose  in  picketing  the  company  is  irrele¬ 
vant  and  immaterial  to  this  matter. 

The  Court:  Sustained. 

i 

Mr.  Craig:  If  Your  Honor  would  permit  me,  under  jour 
theory  of  the  case  this  union  undertook  an  overall  campaign 
to  organize  the  non-union  salesmen  of  the  company,  ^nd 
that  campaign  consisted  in  part  of  picketing  and  in  jpart 
of  asking  the  members  to  buy  only  from  their  union  mem¬ 
bers.  We  believe  that  the  effort  of  the  petitioner  to  tal^c  a 
slice  out  of  the  cake  only  presents  to  this  court  -what  they 
want  to  present  as  an  isolated  part  of  the  whole  and[  we 
do  not  believe  that  you  can  separate  this  small  part  fj*om 
the  whole. 

Mr.  Ratner:  Your  Honor,  in  addition  the  National 
Labor  Relations  Board  petition  for  injunctive  relief  changes 
that  the  activity  of  the  respondent  union  had  an  unlawful 
objective  in  violation  of  Section  8(b)  4(b)  of  the  National 
Labor  Relations  Act  in  that  it  was  designed  to  compel 
the  employer,  charging  party,  Swift  and  Company, j  to 
recognize  the  respondent  union  at  a  time  when  it  was  jnot 
the  certified  bargaining  representative.  Now,  this  question 
related  to  the  objective  of  the  request  not  to  patronize  and 

j 

its  relationship  to  the  immediately  preceding  conduct 
which  had  identically  the  same  objective  is  critical  on  |the 
question  of  the  propriety  and  proof  of  the  Board’s  alle¬ 
gation  as  to  the  objective  of  the  boycotting  or  alleged  boy¬ 
cotting.  The  boycotting  succeeded  in  point  of  time  im¬ 
mediately  and  was  the  substitute,  on  Board’s  counsel’s 
own  statement  to  Your  Honor  at  the  opening  of  this  caj.se, 
this  boycotting  was  substituted  by  the  union  for  t)iat 
picketing  when  the  State  Court  prohibited  the  picketing. 
We  believe  certainly,  Your  Honor,  we  are  entitled  to  show 


i 
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the  boycotting  had  precisely  the  same  objective  and  that 
it  was  not  the  objective  which  was  alleged  by  the  Board 
in  its  petition. 

#  •  •  •  * 

«38 /9? 

Mr.  Ratner:  Prior  to  the  recess  counsel  for  the  charg¬ 
ing  party  in  this  case  had  inquired  of  me  as  to  whether  I 
believe  that  this  Court  had  any  jurisdiction  to  enjoin  this 
picketing,  and  I  had  started  to  recall  that  the  charging 
party  had  filed  charges  with  the  National  Labor  Relations 
Board  which  is  the  matter  that  was  before  Your  Honor 
and  is  already  in  these  pleadings  alleging  this  picketing 
had  violated  Section  8(b)  1(a)  and  (b).  The  Board  con¬ 
sidered  those  charges  and  found  the  picketing  did  not 
violate  the  sections  of  the  law. 

Mr.  Stribling:  Was  not  within  their  scope,  I  beg  your 
pardon.  I  would  like  to  get  these  things  accurate  as  wre 
go  along. 

The  Court :  That  is  to  be  desired. 

4M/9? 

Mr.  Ratner:  I  will  rely  on  my  statement  as  to  whether 
this  is  accurate  or  not.  The  important  point  here,  how¬ 
ever,  is,  Your  Honor,  if  the  National  Labor  Relations 
Board  had  found  that  the  purpose  of  the  picketing  w~as 
to  force  Swift  and  Company  to  sign  a  closed  shop  contract 
with  this  union  or  union  shop  contract  at  the  time  when 
its  employees  salesmen  wTere  not  members  of  the  union, 
the  Board  would  not  have  dismissed  the  charges  of  the 
charging  party,  it  would  have  issued  a  complaint  and  if  it 
had  issued  a  complaint  and  if  it  had  thought  that  the  situa¬ 
tion  was  appropriate  for  it  it  wTould  have  come  before 
Your  Honor  wfith  a  petition  under  Section  10 (j)  for  in¬ 
junctive  relief  to  prohibit  that  fact  which  the  Board  would 
have  found  to  be  an  unlawful  objective.  Now,  to  that 
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extent  it  is  perfectly  clear  that  this  court  had  jur 
tion  to  consider  this  picketing  if  it  were  appropriktely 
presented  by  the  only  agency  empowered  to  present  such 
question  to  Your  Honor,  namely  the  National  Labor  Re¬ 
lations  Board.  The  reason  it  is  not  here  asking  for  |that 
relief  is  that  it  has  not  found  the  purpose  of  picketingj  was 
unlawful  but  rather  it  was  a  lawful  organizational 
picketing. 

Now,  to  come  back  to  the  question  how  that  is  pertihent 
and  relevant  to  the  question  before  Your  Honor  on!  the 
charge 

-338  2-co 
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of  the  charging  party  now.  We  say  that  the  purpose  of 
the  picketing  which  was  to  induce  the  salesmen  to  join 
the  union  was  precisely  the  same  purpose  which  j  the 
respondent  union  had  when  it  requested  its  members  n()t  to 
buy  Swift  meats.  Now,  if  that  is  true,  if  we  are  permitted 
to  establish  that  and  that  is  true,  that  disposes  of  the 
allegation  of  the  charge  that  the  refusal  to  buy  in  any 
way  violated  Section  8(b)  4(b).  It  still  leaves  us,  of  course, 
with  the  question  of  8(b)  4(a)  and  (b),  the  question  of 
the  charge  of  this  complaint  and  petition  before  Your 
Honor,  that  is  critical  and  right  at  the  heart  of  it. 

Mr.  Stribling:  I  raised  a  point  as  to  the  rulingj.  I 
now  have  the  ruling  before  me.  I  believe  I  said  at  the 
time  that  the  ruling  was  that  the  activities  did  not  cjome 
within  the  scope  of  the  sections.  I  will  now  read  it:  It 
does  not  appear  that  further  proceedings  are  warranted 
inasmuch  as  the  charge  alleges  activities  that  do  not  fall 
within  the  scope  of  Sections  8(b)  1(a)  and  8(b)  2  and 
therefore  declining  to  take  further  action,  and  I  am  dis¬ 
missing  the  charge  in  this  matter. 

Mr.  Craig:  If  Your  Honor  please,  that  is  only  a  ^art 
of  the  ruling.  If  we  are  to  keep  the  record  straight  as 
counsel  suggested,  I  "wish  to  call  the  Court’s  attention 
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to  the  fact  that  the  charging  party  took  an  appeal  from 
that  decision  and  the  appeal  was  determined  contrary  to 
the  interest  of  the  charging  party  and  in  favor  of  the  union 
on  April  23  last,  and  this  was  said : 

“The  general  counsel  determined  that  the  ruling  of  the 
Regional  Director  should  be  sustained.  He  concluded  that 
both  the  legislative  history  of  the  act  and  decisional  prece¬ 
dent  determine  that  the  strike  and  the  peaceful  picketing  in 
support  of  it  were  not  violative  of  the  act  and  therefore 
further  proceedings  are  not  warranted.’ ’ 

Mr.  Stribling:  May  I  say  that  was  the  ruling  on  the 
appeal,  in  the  first  place  he  affirmed  the  Regional  Director, 
and  in  the  second  place,  obviously  if  they  are  not  within 
the  scope  of  the  act  they  do  not  violate  the  act. 

#  *  •  •  • 

Mr.  Ratner:  The  question  propounded,  of  course,  Your 
Honor,  was  whether  the  purpose  of  the  union  in  requesting 
its  men  to  refrain  from  buying  Swift  products  was  the 
same  as  its  purpose  in  picketing. 

The  Court:  He  may  answer  subject  to  the  objection. 
A.  Yes. 

•  *  •  »  • 

Q.  (By  Mr.  Craig.)  Mr.  Blassie,  did  you  ever  ask 

Swift  and 

420-2*0/ 

Company,  the  petitioner  herein,  to  sign  a  contract  wTith 
your  union?  A.  No. 

Q.  Did  you  ever  ask  them  to  sit  down  and  negotiate  a 
contract  with  you?  A.  No. 

Mr.  Craig:  I  have  no  further  questions. 

*  •  •  •  • 
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Mr.  Stribling :  I  just  read  one  paragraph  in  which  they 
called  attention  to  the  hotel  supply  situation  at  Swifti  and 
Company,  and  they  said,  “It  behooves  every  member  to 
refuse  to  purchase  any  of  the  Swift  and  Company  pro 
regardless  of  name-brands”.  Counsel  then 

34 

objected.  I  said,  “I  will  connect  it  up”.  Then  we  read 
the  next  paragraph  in  which  they  called  attention  to  In¬ 
dependent  Packing  Company,  said  their  salesmen  are  hon- 
union  and  say,  “Don’t  forget  Mayrose,  which  is  thei  In¬ 
dependent  brand,  and  Hickory  Hill  are  Swift  and  Com¬ 
pany  products”.  So  we  say  we  did  connect  it  up  and 
the  thing  as  a  whole  is  a  direction  to  their  members  by 
mail  not  to  purchase  Independent  Packing  Company’s 
brands. 

Mr.  Craig:  Our  objection  is  directed  only,  Your  Hojnor, 
to  the  St.  Louis  Metropolitan  Hotel  Supply  Company  situa¬ 
tion  and  the  questions  asked  in  connection  with  that. 

Mr.  Stribling:  We  have  to  offer  the  evidence  the  jvay 
they  made  it.  We  do  not  control  their  statement,  ajnd 
that  is  it. 

Mr.  Kennedy:  I  would  like  to  join  in  Mr.  Striblii^g’s 
offer.  I  think  it  is  highly  relevant  and  material. 

The  Court :  It  will  be  admitted  subject  to  the  objection. 

(See  page  149  for  Charging  Party’s  Exhibit  No.  1.) 

♦  *  *  *  #  | 

! 
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JOSEPH  THOMAS  ALBES,  being  first  duly  sworn  to  tell 

the  truth,  the  whole  truth  and  nothing  but  the  truth, 

testified  as  follows: 

Direct  Examination  by  Mr.  Kennedy. 

Q.  Will  you  state  your  name,  please?  A.  Joseph 
Thomas  Albes. 

Q.  Where  do  you  live,  Mr.  Albes?  A.  3940  Pennsyl¬ 
vania,  St.  Louis. 

*  •  *  •  * 

£50-2/ 

Q.  (By  Mr.  Kennedy.)  Now,  Mr.  Albes,  my  question 
was,  will  you  tell  us  please  what  your  conversation  with 
Mr.  Schultz  was?  A.  Well,  I  walked  in  the  store  and  I 
said,  “Good  morning,  Willie.”  Mr.  Schultz  in  return  said, 
“I  can’t  buy  from  Independent  no  more,”  and  I  said, 
“Why  not,  why  can’t  you  buy  from  me  no  more,”  and  he 
said,  “I  will  be  fined  by  Blassie  $50  if  I  do.”  So  I  said, 
“They  can’t  do  that  to  you,  Willie,  that  is  against  the 
law.”  So,  let’s  see,  about  that  time  he  asked  me  what  was 
the  other  butchers  doing  in  the  area  and  I  told  him  he  was 
the  only  one  that  ever  said  anything  like  that,  and  the 
only  one — 

Q.  (By  the  Court)  What  was  it  he  said?  A.  He  was 
the  only  one  that  quit  buying. 

*  •  #  •  * 

The  Court:  Proceed.  Tell  what  Mr.  Schultz  told  you. 
A.  Mr.  Schultz  told  me  a  butcher  got  up  in  the  union 
meeting  and  he  asked — 

Q.  (By  the  Court)  Did  he  say  who  he  was?  A.  No, 
he  did  not,  Your  Honor.  He  asked  Mr.  Blassie  what  he 
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should  do  if  the  owner  of  the  store  buys  Mayrose  products, 
and  Mr.  Blassie  told  this  butcher  to  pick  up  his  things  and 
tell  the  store  owner  to  get  another  butcher.  About!  that 
time  Mr.  Weisenbach,  the  owner  of  the  store  joined  the 
conversation  and  he  asked  me  what  were  the  other  jstore 
owners  in  the  area  doing,  and  I — 
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Cross-Examination  by  Mr.  Ratner. 

•  #  #  • 

Q.  How  frequently  do  you  go  to  that  store? 
A.  Once  a  week. 


Q.  (By  Mr.  Ratner.)  Did  you  ask  Mr.  Weisenbach  to 
buy  Swift  meat  from  you?  A.  Well,  going  back  to  that 
same  transaction,  he  asked  me  what  the  other  stores  jwere 
doing. 

Q.  Yes.  A.  And  I  told  him  I  did  not  have  no  trpuble 
with  anybody  else  about  the  union  trouble. 

Q.  That  was  conversation  you  had  with  the  store  owner  ? 

A.  That  is  right. 

•  *  *  •  i 

Q.  (By  Mr.  Ratner.)  Now,  in  your  presence  you 
testified  that  Mr.  Weisenbach  had  instructed  Mr.  Scjhultz 
to  purchase  St.  Louis  Independent  Company  products. 
A.  That  is  right. 
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Q.  Now,  do  yon  know  whether  or  not  pursuant  to  those 
instructions  Mr.  Schultz  proceeded  to  buy  those  products? 
A.  My  products  ? 

Q.  Yes.  A.  Yes,  he  did. 

•  •  •  •  • 

EDWARD  J.  GREEN,  being  first  duly  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  testi¬ 
fied  as  follows: 

Direct  Examination  by  Mr.  Kennedy. 

Q.  Will  you  state  your  name,  please?  A.  Edward  J. 
Green. 

Q.  Where  do  you  live,  Mr.  Green?  A.  4427  Oakland. 

-866^3/ 

Q.  What  is  your  occupation?  A.  Meat  cutter,  head 
meat  cutter  for  the  Acme  Market. 

Q.  You  are  the  head  meat  cutter;  and  whereabouts 
is  the  Acme  Meat  Market  located?  A.  1607  South  Jeffer¬ 
son. 

Q.  How  long  have  you  been  so  employed?  A.  Seven 
years  or  eight  years,  eight  years. 

Q.  As  head  meat  cutter  out  there  what  are  your  duties  ? 
A.  Buying,  merchandising,  meat. 

Q.  How  many  employees  are  there  in  the  meat  depart¬ 
ment?  A.  Well,  there  is  three  with  the  boss. 

Q.  Well,  exclusive  of  the  owner  of  the  store,  how  many 
employees —  A.  Two. 

Q.  — Are  there  in  the  meat  department?  A.  Two. 

Q.  And  who  are  those  two?  A.  Myself  and  Edward 
Dolas. 

Q.  Edward  Dolas?  A.  Yes  sir. 


Q.  Now,  then,  do  you  have  the  authority  to  hire?  A. 
No  sir. 

Q.  Do  you  have  the  authority  to  fire?  A.  No  sijr. 

Q.  Do  you  have  the  authority  to  recommend  disciplinary 
action?  A.  I  don’t  believe  so,  no. 

Q.  And  do  you  have  the  authority  to  supervisel  and 
direct  any  other  employees  in  the  store?  A.  No  sir.! 

Q.  You  attended  the  September  23rd  meeting  of  the 
union,  didn’t  you,  Mr.  Green?  A.  Yes  sir. 

Mr.  Kennedy:  That  is  all. 


Cross-Examination  by  Mr .  Ratner. 

Q.  Mr.  Green,  what  is  the  name  of  your  employer?  A. 
Acme  Market. 

Q.  Do  you  know  who  owns  it,  the  name  of  the  man? 
A.  Nathan  Ennis. 

Q.  Does  he  work  in  the  store  himself?  A.  Ye&  sir. 
Q.  Is  one  of  your  duties  as  head  meat  cutter  to  buy 
meat?  A.  To  buy  and  sell. 

Q.  Are  you  given  instructions  by  Mr.  Ennis  as  to  where 
you  should  buy  meat?  A.  Well,  partly  yes  and  noj. 

Q.  Describe  for  us  what  instructions  you  are  tender 
with 

\ 

respect  to  buying  meat.  A.  Well,  if  our  sales  or  purchas¬ 
ing  price  was  too  high  one  week  he  tells  me  to  cut  some  of 
the  packers  out,  not  to  buy. 

Q.  Does  he  name  the  packers?  A.  Sometimes  he  does. 
Q.  In  all  other  instances  except  those,  are  you  given 
a  free  hand  who  to  buy  meat  from  or  where  to  buy  it? 
A.  Well,  I  always  consult  him. 

Q.  You  always  consult  him?  A.  Yes  sir. 
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Q.  And  do  you  always  do  what  he  tells  you  to  do?  A. 
Generally,  yes  sir. 

Q.  And  that  has  been  true  in  every  instance.  Is  there 
any  instance  in  which  you  have  refused  to  buy  meat  where 
your  employers  told  you  to  buy  it?  A.  No. 

•  •  *  *  • 

2¥9-  3  8” 

Q.  (By  Mr.  Ratner.)  At  the  September  23rd  meeting 
do  you  recall  Mr.  Blassie  or  Mr.  Gieseke,  or  any  other 
official  or  officer  of  the  union  saying  in  substance  that  any 
member  who  bought  meat  from  salesmen  employed  by  St. 
Louis  Independent  Packing  Company  would  be  fined?  A. 
No,  I  do  not. 

•  t  •  •  * 

Q.  (By  Mr.  Ratner.)  If  Mr.  Blassie  or  Mr.  Gieseke  had 
said  at  that  meeting,  any  member  who  buys  meat  from  a 
salesman  employed  by  St.  Louis  Independent  Packing 
Company  will  be  fined  $25,  that  or  that  in  substance,  do 
you  think  that  that  statement  would  have  been  recalled 
by  you?  A.  I  think  I  would  have  heard  it. 

Q.  And  you  don’t  recall  any  such  statement  having 
been  made?  A.  I  do  not. 

*  •  •  •  • 

Q.  And  your  testimony  is  today  that  you  have  no  recol¬ 
lection  of  his  having  said  that  at  the  meeting?  A.  I  do 
not  recall  that,  no. 

Q.  So  you  actually  have  no  recollection  of  what  Mr. 
Blassie  said  at  the  meeting  with  reference  to  St.  Louis 
Independent  Packing  Company  or  the  Mayrose  products? 
A.  No. 

Mr.  Kennedy:  That  is  all. 
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Mr.  Craig:  You  may  step  down. 

(Witness  excused.) 

Mr.  Kennedy:  At  this  time  I  would  like  to  call  Mr. 
Schweinel. 

I 

| 

HERMAN  SCHWEINEL,  being  first  duly  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  testified 
as  follows : 

j 

Direct  Examination  by  Mr.  Kennedy. 

Q.  Will  you  give  us  your  name,  please?  A.  Herman 
Schweinel. 

Q.  Where  do  you  live,  Mr.  Schweinel? 

A.  21  Crescent  Drive,  South  Affton. 

1 

Q.  What  is  your  occupation?  A.  Meat  cutter. 

Q.  Beg  pardon?  A.  Meat  cutter. 

Q.  Where  are  you  employed?  A.  Freivogel’s  Market. 
Q.  What  is  that  address?  A.  3683  South  Broadway. 

Q.  Here  in  St.  Louis?  A.  Yes. 

I 

Q.  Have  you  told  us  what  you  do  down  there,  Mr. 
Schweinel?  A.  Cut  meat. 

Q.  Who  does  the  buying  at  that  store  ?  A.  I  do.  j 

j 

Q.  And  how  many  employees  are  there  working  in  the 
meat  department?  A.  Myself  and  the  boss’s  son. 

Q.  Now,  then  you  have  attended  the  meetings  of  Local 
88  of  the  Meat  Cutters  since  last  September?  A.  Yes, 
sir. 

Q.  You  are  a  member  of  Local  88,  are  you?  A.  Yes, 

. 

sir. 

I 

Q.  Are  you  an  officer? 

i 

i 

i 
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A.  Of  the  Benevolent  Society. 

Q.  Beg  pardon?  A.  Of  the  Benevolent  Society. 

Q.  And  that  is  a  part  of  Local  88,  is  it?  A.  Yes,  sir. 

Q.  Now,  you  do  not  have  authority  to  hire  or  fire  any 
other  employees?  A.  No,  sir. 

Q.  You  do  not  have  the  authority  to  discipline  any 
other  employees?  A.  No,  sir. 

Mr.  Craig:  Your  Honor,  I  am  going  to  object  to  the 
leading  and  suggestive  nature  of  counsel’s  questions. 

The  Court:  Don’t  ask  leading  questions. 

Q.  (By  Mr.  Kennedy.)  Who  directs  the  other  employe 
in  the  meat  department?  A.  Mr.  Freivogel. 

Q.  Beg  pardon?  A.  Mr.  Freivogel. 

Mr.  Kennedy:  That  is  all. 

Mr.  Stribling:  No  questions. 

Cross-Examination  by  Mr.  Craig. 

•  •  •  •  # 
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Q.  Local  88.  You  have  stated  that  you  buy  the  meats, 
is  that  right,  sir?  A.  Yes,  sir. 

S88-?Vp 

Q.  I  presume  that  someone  has  told  you  in  the  past 
that  you  are  to  be  the  one  that  buys  the  meats?  A.  Well, 
when  I  was  hired,  I  -was  hired  as  buyer  and  manager  and 
meat  cutter. 

Q.  You  were  hired  as  buyer?  A.  And  manager. 

Q.  And  manager  of  the  meat  department?  A.  And 
the  boss  also  tells  me  where  to  buy  it  from. 

Q.  When  you  were  hired,  sir,  you  were  told  that  you 
were  going  to  buy  the  meats,  is  that  right?  A.  That  is 
right. 


Q.  And  what  authority  did  the  boss  give  you  in  making- 
those  meat  purchases?  A.  Well,  he  said  where  to  get 
them  from,  once  in  a  while,  and  the  other  times  I  just  lise 
my  own  judgment. 

Q.  You  use  your  own  judgment?  A.  Yes,  sir. 

Q.  Have  you  been  permitted  in  the  past  to  buy  your 
meats  from  whatever  source  you  want  to?  A.  Yes,  sir. 

Q.  And  then  there  are  some  occasions  when  the  boss 
will  tell  you  where  to  make  your  purchases?  A.  Thatj  is 
right. 

Q.  Has  there  been  any  occasion  when  you  were  buyilng 
meat 

I 

when  you  have  refused  to  follow  the  instructions  of  yojur 
boss  as  to  purchasing  meat  from  certain  places?  A.  No,  sjir. 

Q.  You  have  always  followed  his  instructions?  A.  Y^s, 
sir.  | 

Q.  And  when  he  has  not  given  you  any  instructions 
then  you  have  just  used  your  own  judgment,  is  that  right, 
sir?  A.  That  is  right. 

Q.  Will  you  state  whether  or  not  in  your  purchase  of 
meat  products  you  have  bought  products  of  the  St.  Loijiis 
Independent  Packing  Company?  A.  Yes,  sir. 

Q.  You  have  made  purchases  from  them?  A.  Yes,  s^r. 

Q.  And  when  their  meat  products  have  come  into  tjhe 
store  you  have  handled  and  sold  them,  I  presume?  A.  Y^s, 
sir. 

Q.  And  have  you  personally  placed  the  orders  for  tjie 
meat  products?  A.  Yes,  sir. 
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EUGENE  RELLER,  being  first  duly  sworn  to  tell  the  truth, 

the  whole  truth  and  nothing  but  the  truth,  testified  as 

follows : 

Direct  Examination  by  Mr.  Kennedy. 

Q.  Will  you  state  your  name,  please  ?  A.  Eugene  Reller. 

Q.  Where  do  you  live?  A.  9315  Lavern  Place,  Affton, 
Missouri. 

Q.  By  whom  are  you  employed?  A.  Independent  Pack¬ 
ing  Company. 

Q.  That  is  St.  Louis?  A.  St.  Louis  Independent  Pack¬ 
ing  Company. 

Q.  How  long  have  you  been  so  employed?  A.  Two 
years. 

Q.  What  is  your  particular  job?  A.  I  am  a  truck  driver. 

Q.  Do  you  recall  an  occasion  when  you  attempted  to 
make  delivery  out  there  at  the  National  Food  Stores,  Inc., 
store?  A.  Which  one  was  that? 

Q.  Do  you  recall  an  occasion  when  you  attempted  to 
deliver  to  the  National  Food  Stores  at  3807  South  Broad¬ 
way?  A.  Yes,  sir. 

Q.  Do  you  recall  approximately  when  that  was,  Mr. 
Reller?  A.  It  has  been  quite  some  time  ago. 

Mr.  Kennedy:  Mark  this  Petitioner’s  Exhibit  No.  6. 

(The  document  referred  to  was  marked  Petitioner’s  Ex¬ 
hibit  No.  6.) 

Q.  (By  Mr.  Kennedy.)  I  direct  your  attention  to  a  doc¬ 
ument  marked  for  identification  Petitioner’s  Exhibit  6, 
and  ask  you  whether  or  not  that  refreshes  your  recollec¬ 
tion  as  to  the  time  that  you  attempted  to  make  that  deliv¬ 
ery?  A.  Do  you  mean  what  time  in  the  day? 
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Q.  No,  approximately  the  date.  A.  Oh,  the  date.  'St’es. 
It  was  in  October,  October  26  according  to  this  bill  hero. 

Q.  You  just  tell  us,  please,  what  occurred  when  you 
went  out  there.  A.  Well,  this  particular  stop  is  an  alfey 
delivery.  I  pulled  in  the  alley  and  you  have  to  ring  a  bell 
before  they  will  open  their  back  door.  I  rang  the  bell 
once,  which  is  the  ring  for  a  meat  delivery.  After  jfche 
manager  opened  the  door,  the  butcher  came  back  an<jl  I 
had  my  doors  open  already  and  I  started  to  throw  one1;  of 
our  meat  boxes  in  the  back  door  there  and  he  told  me 'he 
did  not  want  the  order. 

Mr.  Craig:  Just  a  moment.  If  Your  Honor 
object  to  the  testimony  unless  the  butcher  is 
and  further,  unless  the  butcher  is  shown  to  be  a  person 
who 

-888-  sr3 

has  authority  to  speak  on  behalf  of  the  union  with  refer¬ 
ence  to  this  particular  transaction. 

The  Court:  First  let  him  identify  the  butcher. 

Q.  (By  Mr.  Kennedy.)  Do  you  know  the  name  of  the 
butcher?  A.  I  do  not. 

Q.  How  long  prior  to  October,  1953  had  you  been  mak¬ 
ing  deliveries  at  that  store?  A.  Oh,  I  will  say  maybe  $ix 
or  eight  months. 

Q.  And  had  you  seen  this  particular  butcher  there 
during  that  six  or  eight  months  previously?  A.  I  hate. 

i 

Q.  You  have. 

*  #  *  •  • 

I 

Q.  (By  Mr.  Kennedy.)  Will  you  tell  us,  please,  what 
occurred  out  there  when  you  attempted  to  make  deliver^? 
A.  After  the  door  was  opened  I  opened  the  truck  doors 
and  I  threw  the  one  meat  box  in  the  door.  Well,  the  butcher 
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was  standing  there.  He  told  me  he  did  not  want  the  order. 
I  thought  he  was  joking,  or  something,  and  I  says,  “Why 
not”.  He  said  to  me  he  didn’t  vrant  the  order,  to  take 
it  back.  Now,  I  had  several  more  boxes  to  throw  off  the 
truck  but  I  only  threvr  the  one  off  until  I  wanted  to  clear 
the  matter  up.  He  said  he  was  not  receiving  any  Mayrose 
products,  and  I  says,  “Well,  what  is  the  matter”.  I  said, 
“It  wras  ordered,  wasn’t  it”.  He  said  he  didn’t  care,  he 
was  not  receiving  any  Mayrose  products.  I  says,  “Do 
you  want  me  to  write  that  on  the  ticket”.  He  said,  “Yes, 
go  ahead”.  So  I  wrote  it  on  this  ticket  because  I  have  to 
have  a  reason  when  I  bring  merchandise  back,  I  have  to 
have  a  reason  on  the  ticket  why  I  am  returning  it  to  the 
plant.  So  I  wrote  on  there,  “Won’t  accept  Mayrose  prod¬ 
ucts”,  I  believe. 

Q.  Directing  your  attention  to  the  writing  on  Peti¬ 
tioner’s  Exhibit  6,  that  is  in  pencil  as  distinguished  from 
the  carbon,  that  waiting  is  yours,  is  it?  A.  Yes,  sir. 

Q.  And  that  is  the  writing  that  you  put  on  there  when 
you  attempted  to  make  the  delivery?  A.  Yes,  sir. 

Mr.  Kennedy:  At  this  time  Petitioner  offers  in 

evidence  Petitioner’s  Exhibit  6. 

Mr.  Craig:  If  Your  Honor  please,  we  object  to  the 
admission  of  this  document  into  evidence.  We  also  at  the 
same  time  move  that  his  testimony  be  stricken  for  the 
same  reasons  we  previously  gave. 

The  Court :  Overruled. 

Mr.  Kennedy:  And  the  document  is  admitted? 

The  Court:  Yes. 

*  •  •  •  • 
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Cross-Examination  by  Mr.  Craig. 

*  •  •  * 


i 

•i 


Q.  Mr.  Keller,  did  I  understand  you  to  say  in  response 
to  counsel’s  questions  when  he  was  asking  you  questions, 
that  when  you  had  this  conversation  with  the  butcher  j  that 
the  employer  was  there?  A.  I  don’t  believe  I  said  ^hat. 
I  said  the  manager  unlocked  the  door. 

Q.  I  see.  Now,  who  is  the  manager  that  you  are  talk¬ 
ing  about?  A.  I  believe  he  is  in  charge  of  the  whole  store, 
that  is  the  grocery  and  purchase,  and  meat  department  and 
fresh — 

Q.  He  is  the  manager  in  charge  of  the  whole  store? 
A.  That  is  right. 

Q.  And  was  the  manager  present  when  this  butcher 
made  those  statements?  A.  I  don’t  remember  seeing  jhim. 
He  unlocked  the  door  and 

ms-a, 

I  never  paid  that  much  attention  to  him.  As  a  rul£  he 
walks  away. 

Q.  Can  you  tell  us  definitely  just  who  was  present  \^hen 
the  butcher  made  those  statements  ?  A.  The  butcher !  and 

I 

myself. 

Q.  Do  you  recall  definitely  whether  the  manager  [-was 
there  at  the  time?  A.  I  could  not  say,  I  could  not  say  he 
was  not;  I  don’t  know. 

Q.  Well,  did  you  say  anything  to  the  manager  of  the 
store  after  the  butcher  gave  you  this  information?  A.  No. 

Q.  You  knew  the  manager  was  there,  though,  didn’t 
you?  A.  I  didn’t  know  he  was  there,  I  didn’t  see  hint 
Q.  Didn’t  you  say  he  opened  the  door?  A.  I  told  |you 
he  opens  the  door  and  then  walks  away.  He  tells  the 
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butcher  back  door,  meat  department,  and  then  the  butcher 

takes  over.  The  manager  does  not  stand  there  and  watch 

vou  unload. 

•> 

Q.  Well,  did  you  see  the  manager  that  day? 

The  Court:  He  just  told  you  three  times  he  opened 
the  door  for  him. 

Mr.  Craig:  That  is  what  I  am  confused  about,  Your 
Honor.  I  don’t  know  whether  the  witness  meant  the 

-a9&<=*<?3 

manager  always  opens  the  door  and  he  did  see  him  or 
didn’t  see  him.  A.  I  must  have  seen  him,  I  was  standing 
in  the  alley  right  in  front  of  the  door.  The  door  opened, 
he  walked  away,  but  who  he  was,  I  mean  I  could  not  tell 
you  the  man’s  name,  I  could  not  identify  him  or  anything 
like  that. 

Q.  (By  Mr.  Craig.)  But  in  any  event  did  you  not 
contact  the  manager  after  this  conversation?  A.  I  did 
not. 

*  #  •  •  • 


THEODORE  WILLIAM  WALKENBACK,  being  first 
duly  sworn  to  tell  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  testified  as  follows: 

Direct  Examination  by  Mr.  Kevvnedy. 

Q.  Will  you  give  us  your  name,  please?  A.  Theodore 
William  Walkenback. 

Q.  Where  do  you  live,  Mr.  Walkenback?  A.  927  Bates. 
Q.  What  is  your  occupation? 

2 99’ 

A.  I  am  a  meat  cutter. 

Q.  And  where  do  you  work?  A.  South  Side  Meat 
Market. 

Q.  And  are  you  a  member  of  a  union?  A.  Yes  sir. 
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Q.  What  union  is  that?  A.  Local  88. 

Q.  Amalgamated  Meat  Cutters  AFL?  A.  Yes  sir. 

Q.  Who  does  the  buying  at  the  store  where  you  wtork? 
A.  Well,  the  boss  tells  me  where  to  buy.  I  may  order  Some 
stuff  over  the  telephone. 

Q.  Do  you  do  part  of  the  buying  and  the  boss  does  part 
of  the  buying?  A.  Well,  I  don’t  have  any  choice  as  to  who 
I  buy  from. 

Q.  Who  does  the  hiring  and  firing  of  the  employees  in 
the  meat  department?  A.  Well,  just  I  and  the  bossJ 

Q.  Do  you  do  any  hiring?  A.  I  say,  it  is  just  I  and 
the  boss  in  the  meat  department. 

Q.  Do  you  work  six  days  a  week?  A.  No  sir. 

Q.  Is  there  another  employe  in  the  meat  department  on 
your  day  off? 
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A.  No  sir.  | 

Q.  There  is  no  other  employe?  A.  No  sir. 

Q.  And  there  is  no  other  employees  in  the  store,  is  that 
your  testimony?  A.  In  the  store? 

Q.  Yes.  A.  There  is  a  delivery  boy  in  the  grocery}  de¬ 
partment  and  meat  department  for  the  store,  and  the 
boss’s  son,  and  then  they  have  a  man  come  in  on  Saturday, 
deliveries. 

Q.  W'ho  hires  and  fires  those  employees  ?  A.  The  tjoss. 

Q.  Who  disciplines  those  employees?  A.  The  bos^. 

Q.  Who  gives  them  their  directions  as  to  what  to  do? 
A.  The  boss. 

Q.  You  do  not?  A.  I  do  not. 

Q.  You  did  attend  the  September  23rd  meeting  of  Local 
88?  A.  In  the  afternoon,  yes  sir. 

Q.  And  you  have  attended  various  meetings  of  L^cal 
88  since  that  time?  A.  Yes  sir. 

Mr.  Kennedy:  That  is  all. 

•  *  •  *  *  j 


i 
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JAMES  BUTTICE,  being  first  duly  sworn  to  tell  the 

truth,  the  whole  truth  and  nothing  but  the  truth,  testified 

as  follows: 

Direct  Excnmnation  by  Mr.  Kennedy. 

Q.  Will  you  state  your  name,  please?  A.  James  But- 
tice. 

Q.  Where  do  you  live,  Mr.  Buttice?  A.  1623  Knapp. 

Q.  And  what  is  your  occupation?  A.  Meat  cutter. 

Q.  Are  you  a  member  of  any  particular  union?  A.  88. 

Q.  That  is  Local  88,  Amalgamated  Meat  Cutters  AFL? 
A.  The  what? 

Q.  That  is  Local  88,  Amalgamated  Meat  Cutters  AFL. 
A.  Yes  sir. 

Q.  Where  do  you  work?  A.  Fruit  Rendezvous,  915 
Hamilton. 

Q.  What  do  you  do  up  there  ?  A.  Buy  and  sell  meat. 

Q.  Did  you  attend  the  September  23rd  meeting  of  Local 
88?  A.  Yes  sir. 

Q.  Who  hires  and  fires  employees  in  the  store  where 
you  work?  A.  The  boss. 

Q.  By  the  boss  you  don’t  mean —  A.  Yes  sir. 

Q.  Who  do  you  mean?  A.  The  owner  buys  meats, 
work,  nobody  else,  only  one  butcher  in  the  store. 

Q.  You  are  the  only  butcher?  A.  Yes  sir. 

Q.  My  question  w^as — 

Mr.  Rattner:  I  object  to  that.  I  thought  the  witness 
testified  he  w^as  the  only  employe  of  the  store. 

Mr.  Kennedy :  He  did,  as  I  understand  it. 

Mr.  Ratner:  Well,  you  started  your  next  question, 
“You  are  the  only  butcher.” 
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Mr.  Kennedy:  I  want  to  ask  the  witness  now  who  he 
means  by  the  term  “boss.”  j 

Mr.  Rattner :  That  was  the  point  which  I  was  attempt¬ 
ing  to  raise.  The  question,  the  witness  testified  in  the 
preceding  question  he  was  the  only  employe  in  the  store, 
not  only  butcher. 

Q.  (By  Mr.  Kennedy.)  You  referred  to  the  bos3  and 
I  just  wanted  to  find  out  who  the  boss  was.  A.  The!  boss 
is  the  owner  of  the  store. 


Q.  What  is  his  name?  A.  Walter  McQuay. 

Q.  Will  you  spell  that  for  the  Reporter,  please?  A.  I 
can’t  spell  that.  i 

Q.  (By  the  Court.)  What  is  the  name  of  it?  A.  Wal¬ 
ter  McQuay. 

i 

Q.  (By  Mr.  Kennedy.)  You  have  attended  the  meet¬ 
ings  of  Local  88  since  September  23,  1953?  A.  Yes  sir. 

Mr.  Kennedy:  That  is  all. 

Cross-Examination  by  Mr.  Craig. 

Q.  Mr.  Buttice,  you  testified  that  you  buy  and  sell  meat 
at  the  store  where  you  work?  A.  Yes  sir. 

304-  ! 

Q.  Will  you  tell  us  what  your  boss  has  told  you  ypur 
authority  is  in  the  purchase  of  meat? 

Mr.  Kennedy :  I  object.  It  is  beyond  the  scope  of  the 
direct  examination,  Your  Honor. 

The  Court :  Sustained. 

•  •  •  •  • 

Mr.  Craig:  We  offer  to  prove  that  were  this  witness 
permitted  to  testify  concerning  his  buying  of  meat,  which 
the  Court  ruled  upon,  being  a  preliminary  question  in 
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that  line,  that  the  witness  would  testify  that  he  has  the 
authority  from  his  employer  to  purchase  meat  products 
wherever  he  desires  to  purchase  those  products  and  that 
it  is  a  matter  left  in  his  discretion.  That  would  be  our 
offer  of  proof,  your  Honor. 

The  Court:  I  think  I  will  let  you  prove,  let  him  testify 
to  that. 

Mr.  Craig:  Very  well. 

Q.  (By  Mr.  Craig.)  Mr.  Buttice,  with  reference  to 
your  purchasing  of  meats,  under  what  directions  do  you 
operate  when  you  buy  those  meats?  A.  What  do  you 
mean,  sir? 

Q.  What  is  your  authority  to  purchase  meats  as  given 
to  you  by  your  boss?  A.  To  buy  anything  I  needed  for 
the  store. 

Q.  Does  he  tell  you  where  you  must  buy  your  meats? 
A.  No,  sir. 

Q.  Is  that  left  to  your  own  discretion,  sir?  A.  Yes,  sir. 

*  •  •  •  • 

Mr.  Kennedy:  Your  Honor,  during  the  court  recess  I 
have  reached  a  stipulation  wdth  counsel  for  respondent  and 
counsel  for  all  parties  including  the  respondent,  charging 
party  and  the  petitioner,  stipulating  that  J.  Ebner,  J. 
Columbo,  A.  Zoellner  and  J.  Altman  are  the  only  meat 
department  employees  in  their  respective  markets  where 
they  are  employed,  that  they  have  the  authority  and  dis¬ 
cretion  to  buy  meat  products  but  do  not  have  the  authority 
to  hire,  fire,  discipline  or  direct  other  employees.  The 
parties  further  stipulate  that  said  individuals  are  members 
of  Local  88  and  have  attended  the  meetings  of  Local  88  on 
September  23rd  and  thereafter,  and  that  they  have  no 
recollection  of  President  Blassie  or  any  other  officer  of 
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respondent  having  said  anything  with  reference  to  fining 
members. 

Mr.  Craig:  We  will  so  stipulate,  your  Honor. 

Mr.  Stribling :  I  take  it,  it  is  a  stipulation  they  would  so 
testify. 

Mr.  Kennedy:  Yes. 

| 

Mr.  Craig:  Yes. 

Mr.  Stribling :  I  so  stipulate  on  that  basis. 

#  #  •  *  i 


ROBERT  BOWEN,  being  first  duly  sworn  to  tell  the  tj'uth, 
the  whole  truth  and  nothing  but  the  truth,  testified  as 
follows : 


Direct  Examination  by  Mr.  Kennedy. 

*  *  •  •  # 


Q.  And  by  whom  are  you  employed,  Mr.  Bowen?  A. 
St.  Louis  Independent  Packing  Company. 


•  •  •  •  •  | 

Q.  (By  Mr.  Kennedy.)  Do  you  know  a  Mr.  Herknan 
Schweinel?  A.  I  do. 

Q.  In  what  connection  do  you  know  him?  A.  Hje  is 
the  head  meat  cutter  at  Freivogel’s  Market,  3618  South 
Broadway. 

Q.  Has  he  been  one  of  your  customers  in  the  past?  A. 
Yes,  sir,  for  about  six  years. 

Q.  Do  you  recall  having  a  conversation  with  Mr.  Schiwei- 
nel?  A.  Yes,  I  do. 

i 

Q.  When  did  you  have  your  conversation  with  Mr. 
Schweinel?  A.  About  the  last  of  January  or  first  of  Feb¬ 
ruary  of  1954. 
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Q.  Where  did  yon  have  your  conversation  ?  A.  In  the 
back  meat  cutting  room  of  the  store. 

Q.  Who  was  present  at  the  time?  A.  Mr.  Schweinel 
and  myself. 

Q.  And  what  was  said,  please  ?  A.  I  asked  Mr.  Schwei¬ 
nel  why  he  was  not  buying  more  products,  Mayrose  prod¬ 
ucts  from  me  and  he  told  me  that  if  I  would  get  the  union 
button  on  he  would  buy  more  products  from  me.  I  replied 
to  him  that  he  was  buying  from  Swift  and  Armour  at  a 
substantial  amount  and  that  they  were  not  in  the  union, 
these  salesmen  were  not  in  the  union,  or  Swift,  that  Swift 
and  Armour  salesmen  were  not  in  the  union,  so  why  should 
he 
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patronize  them  and  not  patronize  me  any  more. 

Q.  What  did  he  say  then?  A.  He  replied  if  I  get  lined 
up  with  the  union  he  would  give  me  more  business. 

•  •  •  •  • 

33*^90 


CLYDE  AURAND,  being  first  duly  sworn  to  tell  the  truth, 
the  whole  truth  and  nothing  but  the  truth,  testified  as 
follows : 

Direct  Examination  by  Mr.  Kennedy. 

Q.  Will  you  state  your  name,  please?  A.  Clyde  Au- 
rand. 

Q.  By  whom  are  you  employed,  Mr.  Aurand?  A.  Na¬ 
tional  Food  Center  Stores. 

Q.  In  what  capacity?  A.  I  am  personnel  director. 

Q.  Personnel  director  for  what  particular  store  or  what 
particular  stores?  A.  All  of  the  stores  in  the  St.  Louis 
branch. 

Q.  And  at  my  request  have  you  inspected  the  company ’s 
records 
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as  to  who  was  working  in  the  meat  department  of  the 
store  located  at  3807  South  Broadway  on  October  26, 1953? 
A.  I  have. 

Q.  How  many  employees  were  there  in  the  meat  depart¬ 
ment  at  that  particular  store  on  that  day?  A.  On  that 
day,  may  I  refer  to  the  records! 

Q.  Yes,  sir.  A.  That  was  Monday,  October  26. 

Q.  Yes,  sir.  A.  There  were  three  men. 

Q.  Three  men  working  in  the  meat  department]  A. 
Yes,  sir. 

Q.  Were  they  regular  or  part-time  employees,  Mr. 
Aurand?  A.  Two  of  them  were  regular,  one  was  part- 
time. 

Q.  Had  those  three  individuals  worked  for  the  company 
longer  than  thirty  days?  A.  Yes,  sir. 

•  •  •  •  4 

j 

Mr.  Kennedy :  Your  Honor,  we  have  arrived  at  a  stipu¬ 
lation,  if  agreeable  I  would  like  to  read  it  into  the  rebord. 

Counsel  for  Petitioner,  counsel  for  Respondent  Union 
and  counsel  for  the  Charging  Party  stipulate  that  Article 
4  of  the  agreement  between  respondent  union  and  National 
Food  Stores,  Inc.,  effective  during  the  period,  effective  on 
October  26,  1953,  reads  as  follows: 

“Article  4.  Conditions  of  employment,  (a)  Em¬ 
ployees  shall,  after  thirty  days  of  employment,  become 
members  of  the  union  and  shall  maintain  membership 
in  good  standing  as  a  condition  of  employment.  I 
During  first  thirty  days  employees,  and  new  em¬ 
ployee,  shall  be  on  a  trial  basis  and  shall  be  discharged 
at  the  discretion  of  the  employer. 

(b)  If  any  dispute  arises  whether  any  employee 
has  been  deprived  of  good  standing  in  any  way  con¬ 
trary  to  the  constitution  and  by-laws  of  the  unioii  the 
dispute  shall  be  regarded  as  a  grievance  and  shall  be 
adjudicated  by 
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the  grievance  arbitration  procedure  herein.” 

Mr.  Craig:  We  will  so  stipulate,  your  Honor. 

Mr.  Stribling:  We  so  stipulate. 

The  Court:  Very  well. 

Mr.  Kennedy:  That  is  all. 

•  •  •  •  * 

DONALD  H.  HAMPTON,  being  first  duly  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth,  testified 
as  follows : 

Direct  Examination  by  Mr .  Kennedy. 

Q.  Will  you  state  your  name,  please?  A.  Donald  H. 
Hampton. 

Q.  Where  do  you  live,  Mr.  Hampton  ?  A.  9523  Bataan 
Drive. 

Q.  What  is  vour  occupation? 

WirJrS00 

A.  I  am  a  salesman,  sir. 

Q.  By  whom  are  you  employed?  A.  The  St.  Louis 
Independent  Packing  Company. 

Q.  How  long  have  you  been  so  employed?  A.  Twelve 
and  one-half  years  with  the  company,  nine  years  as  a  sales¬ 
man. 

Q.  Do  you  know  a  Mr.  Pat  Shaw?  A.  I  do. 

Q.  In  what  connection  have  you  known  Mr.  Pat  Shaw? 
A.  Mr.  Shaw  is  the  meat  cutter  and  buyer  for  Schulman ’s 
Market,  111  North  Newstead. 

Q.  Here  in  St.  Louis?  A.  Yes,  sir. 

Q.  Do  you  recall  an  occasion  when  Mr.  Shaw  quit  pur¬ 
chasing  from  you?  A.  Yes. 

Q.  Tell  us,  please,  approximately  when  that  was.  A. 
September  23, 1953. 
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Q.  Do  you  recall  having  a  conversation  with  Mr.  Shaw 
about  that  time?  A.  Ido. 

Q.  What  is  your  recollection  as  to  when  the  conversa¬ 
tion  actually  occurred?  A.  The  conversation  was  some 
few  days  after  the  last  order 

that  I  received  from  him. 

Q.  Which  was  September  23rd?  A.  Yes,  sir. 

Q.  And  where  did  you  have  your  conversation,  j  Mr. 
Hampton  ?  A.  It  was  in  the  store  at  the  back  of  the  ipeat 
counter. 

Q.  And  who  was  present?  A.  WTien  the  conversation 
started  just  Mr.  Shaw  and  myself. 

Q.  And  did  anyone  join  you  later?  A.  Later  in  the 
conversation  Mr.  Schulman,  the  owner,  came  back  and 
joined  in  the  conversation. 

Q.  Will  you  tell  us,  please,  what  was  said  in  that  con¬ 
versation  ? 

•  #  *  #  •  j 

A.  Well,  I  went  back  to  the  meat  counter,  started  talk¬ 
ing  to  Mr.  Shaw.  During  the  course  of  the  conversation 
Mr.  Shaw  asked  me  why  I  did  not  join  the  union  and  get  it 
over  with.  I  told  him  I  could  see  no  particular  advantage 
to  me  in  joining  the  union,  and  since  my  hours  and  salary 
were  more  or  less  controlled  by  myself.  Mr.  Shaw  told  me 
the  union  had  done  him  a  good  deal  of  good  in  raising  his 
hours,  and  raising  his  salary,  and  I  told  him  I  thought  I 
had  been  able  to  do  the  same  thing  myself  without  the 
union.  Mr.  Shaw  said,  “I  am  sorry,  I  just  can’t  buy  any¬ 
more  from  you  until  this  union  matter  is  straightened  out”. 
He  told  me  he  had  been  reprimanded  by  the  union. 

•  #  •  *  •  ! 
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The  Court :  It  will  be  admitted. 

A.  Mr.  Shaw  told  me  that  he  had  recently  been  repri¬ 
manded  by  the  union  for  working  on  his  day  off  and  did 
not  feel 

that  he  could  afford  to  take  any  more  chances. 

•  •  *  *  • 

A.  At  this  point  in  the  conversation  Mr.  Schulman  came 
to  the  back  of  the  store.  I  appealed  to  him,  I  asked  him 
if  that  decision  would  stand,  that  if  it  would  be  impossible 
for  him  to  buy  anymore  from  me,  and  he  told  me  he  felt  the 
union  had  done  him  a  great  many  favors,  he  did  not  feel 
inclined  to  buck  their  wishes. 

Mr.  Ratner:  Now,  your  Honor,  may  I  inquire  in  the 
light  of  this  witness’s  testimony  whether  it  is  the  conten¬ 
tion  of  counsel  for  the  Board  that  anything  that  occurred 
in  the  course  of  this  conversation  and  transaction  at  this 
market  is  evidence  of  a  violation  of  Section  8(b) 4 (a)  and 
(b)  of  the  National  Labor  Relations  Act? 

Mr.  Kennedy:  We  do. 

Mr.  Ratner :  Let  the  record  so  show. 

Q.  (By  Mr.  Kennedy.)  Now,  then  did  Mr.  Shaw  make 
any  purchases  on  that  occasion?  A.  He  did  not,  no. 

Q.  Were  there  any  purchases  made  on  behalf  of  the 
Schulman  company  from  St.  Louis  Independent  Packing 
Company  on  that  occasion?  A.  There  were  none. 

Q.  And  for  how  long  a  period  of  time?  A.  There  has 
been  none  since  that  date. 

Q.  There  has  been  none  since  that  date.  Did  you  make 
any  effort  to  make  sales  after  that  occasion  ?  A.  I  did. 

Mr.  Kennedy :  That  is  all. 
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Cross-Examination  by  Mr.  Craig. 

i 

Q.  Mr.  Hampton,  have  yon  related  your  entire  conversa¬ 
tion  with  Mr.  Shaw  and  with  his  employers  on  that  date? 
A.  As  well  as  I  can  remember  it,  sir.  There  may  have 
been  a  few  more  words  uttered  but  I  don’t  remember  them 
all. 

Q.  But  everything  that  was  said  related  to  the  subject 
which  you  have  mentioned,  is  that  right,  sir?  A.  Yes,!  sir, 
to  a  great  extent. 

Q.  As  I  understand  your  testimony,  Mr.  Shaw  was 
endeavoring 
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to  persuade  you  to  join  the  union,  was  he,  sir?  A.  That 
was  certainly  my  impression,  yes. 

Q.  And  he  explained  to  you  what  benefits  and  advan¬ 
tages  that  he  had  derived  from  joining  the  union,  didn’t  he? 
A.  That  is  correct. 

Q.  And  you  said  you  had  gotten  the  same  benefit^  by 
representing  yourself?  A.  Yes,  sir. 

Q.  Is  that  right,  sir;  and  then  he  said  that  he  wbuld 
have  to  quit  buying  from  you  until  this  union  matter  jivas 
straightened  out,  is  that  it?  A.  That  is  right. 

Q.  Now,  when  he  told  you  that  he  had  been  reprimanded 
by  the  union  he  did  not  say  that  he  was  reprimanded  by  the 
union  for  buying  meat  products  from  you,  did  he,  sir? 
A.  He  did  not. 

Q.  He  said,  as  a  matter  of  fact,  that  he  was  caught 
working  on  his  day  off?  A.  That  is  right. 

Q.  And  he  told  you  that  that  was  contrary  to  the  union 
rules  and  the  contracts  with  the  company,  didn’t  he,  Sir? 
A.  I  believe  he  did,  yes. 

Q.  And  by  reason  of  the  fact  that  he  violated  the  tei^ms 
of  the  contract  with  the  company  and  the  company  rules!  he 
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was  reprimanded  by  the  union?  A.  Yes,  sir. 

Q.  And  he  said  he  had  already  gotten  in  trouble  and  he 
did  not  want  to  take  a  chance  in  getting  in  any  more  trouble, 
is  that  it,  sir?  A.  That  is  right. 

Q.  Now,  up  until  that  time  had  Mr.  Shaw  been  the  per¬ 
son  who  purchased  the  meat  products  from  you,  sir?  A. 
He  had  at  all  times  in  the  purchase  of  meat  purchases. 

Q.  And  how  long  had  you  been  calling  on  him?  A.  Since 
May,  1948. 

Q.  And  every  time  you  went  out  there  from  1948  to 
September  23,  1953  Mr.  Shaw  was  the  one  who  ordered  the 
meats?  A.  We  make  three  phone  calls  a  week,  sir,  on  the 
customers,  and  we  have  three  deliveries  a  week,  and  I  would 
say  that  during  that  time  there  was  very  few  occasions  I 
failed  to  get  an  order  from  Mr.  Shaw. 

Q.  But  it  was  always  Mr.  Shaw  who  gave  you  the  order, 
wasn’t  it?  A.  Except  when  he  was  on  his  vacation,  and 
then  there  was  a  relief  butcher  in  there  gave  me  the  order. 

Q.  When  he  was  not  on  his  vacation  he  always  placed 
the  orders  for  meat?  A.  That  is  right. 

Q.  And  you  knew  he  was  the  man  in  that  store  that  did 
the  meat  buying,  didn’t  you?  A.  Yes,  sir. 

Q.  And  then  when  you  had  this  conversation  with  Mr. 
Shaw  his  boss  came  over,  didn’t  he?  A.  He  came  over 
when  the  conversation  was  almost  over. 

Q.  And  you  related  to  his  boss  the  substance  of  your 
conversation  with  Mr.  Shaw,  didn’t  you,  sir?  A.  That  is 
right. 

Q.  And  then  what  was  it  that  his  boss  said?  A.  Mr. 
Schulman  said  he  thought  the  union  had  done  him  a  great 
many  favors,  he  did  not  desire  to  go  contrary  to  their  policy 
at  the  present  time  or  words  to  that  effect. 
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Q.  And  yon  understood  his  boss  himself  did  not  care  to 
buy  meats  from  you,  didn’t  you,  sir? 


A.  Yes,  sir. 

Q.  And  you  also  understood  during  the  course  of  thiat 
conversation  that  Mr.  Shaw  was  not  acting  contrary  to  hjis 
boss’s  instructions  in  not  buying  from  you  any  more,  didnl’t 
you?  A.  No,  sir. 
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Q.  You  mean  that  he  was  not  acting  contrary  to  instruc¬ 
tions,  was  he  ?  A.  I  knew  nothing  about  what  the  instruc¬ 
tions  were,  sir.  The  conversation  took  place  between  my¬ 
self  and  him  before  Mr.  Schulman  came  back. 

Q.  But  when  the  boss  came  over  there  and  you  related 
the  story  the  boss  said,  “Well,  that  is  all  right,  I  like  the 
union,  too,  and  he  don’t  have  to  buy  from  you”,  is  th^it 
the  effect  of  what  he  said?  A.  It  amounted  to  the  san^ie 
thing,  yes. 

Mr.  Craig:  I  have  no  further  questions. 


•  •  •  #  * 


THEODORE  P.  KOPSKY,  being  first  duly  sworn 
the  truth,  the  whole  truth  and  nothing  but  the 
testified  as  follows: 

Direct  Examination  by  Mr.  Kennedy. 

Q.  Will  you  state  your  name  for  the  Court,  pleasd? 
A.  Theodore  P.  Kopsky. 

Q.  Where  do  you  live,  Mr.  Kopsky?  A.  2010  Victor 
Street.  1 

Q.  What  is  your  occupation?  A.  Salesman  for  Ind 
pendent  Packing  Company. 


to  tell 
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Q.  How  long  have  you  been  so  employed?  A.  One 
year. 

Q.  Do  you  know  a  Mr.  Lester  Hauk?  A.  Yes,  I  do. 

Q.  In  what  connection  have  you  known  Mr.  Hauk?  A. 
He  is  the  head  meat  buyer  of  E.  Remley  Market. 

Q.  Where  is  that  located?  A.  At  Union  Market  on 
Sixth  and  Delmar,  I  believe. 

Q.  And  what  connection  had  you  known  Mr.  Hauk,  over 
what  period  of  time?  A.  Over  a  period  of  three  weeks. 

Q.  And  what  particular  weeks?  A.  From  the  first 
week  of  September  until  the  last  part  of  September. 

-340- 

Q.  Do  you  recall  a  conversation  with  Mr.  Hauk  with 
reference  to  purchases  of  products  of  St.  Louis  Independ¬ 
ent  Packing  Company?  A.  Yes,  I  do. 

Q.  WTiere  did  you  have  that  conversation?  A.  It  was 
on  the  telephone,  sir. 

Q.  And  had  you  previously  called  Mr.  Hauk  on  the  tele¬ 
phone?  A.  Yes,  I  did. 

Q.  Over  what  period  of  time?  A.  Well,  it  was  two 
weeks  previous  to  this  particular  conversation. 

Q.  Will  you  tell  us,  please,  what  was  said  in  the  con¬ 
versation?  A.  Well,  I  called  the  man  for  his  order  and  he 
told  me,  “I  am  not  going  to  buy  anything  until  the  heat 
blows  over”.  I  asked  him,  “WThat  do  you  mean”,  then 
he  related  to  me,  he  said,  “Last  night  we  had  a  meeting 
and  we  were  informed  not  to  buy” — 

Mr.  Craig:  Just  a  moment.  I  am  going  to  object  to 
this  witness  testifying  to  what  Mr.  Hauk  said  took  place 
at  a  meeting,  that  is  hearsay. 

Mr.  Kennedy:  Mr.  Hauk,  Your  Honor,  is  listed  as  a 
member  of  the  union  on  Petitioner’s  Exhibit  5,  and  Mr. 
Blassie  testified  all  members  are  organizers. 
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Mr.  Craig :  It  is  still  hearsay. 

The  Court:  Objection  overruled. 

Q.  (By  Mr.  Kennedy.)  You  go  ahead  and  tell  us  ^hat 
was  said,  Mr.  Kopsky.  A.  He  said,  “Last  night  we  )iad 
a  meeting  of  the  union  and  we  were  informed  not  to  buy 
any  Mayrose  products,  that  we  would  be  subject  to  a  ^25 
fine”,  and  he  was  not  going  to  take  any  chances  justj  to 
handle  our  products.  He  said  this  happened  before  |nd 
that  it  always  blew  over  and  he  said  I  can  forget  about 
calling  him  for  awhile. 

Mr.  Kennedy:  That  is  all. 

Mr.  Craig:  No  questions. 

Cross-Examination  by  Mr.  Stribling. 

Q.  Do  you  know  a  Mr.  Pauk?  A.  Yes,  I  do. 

Q.  In  what  connection  did  you  know  him?  A.  Well,  he 
was  the  head  meat  buyer  of  the  Reinhart  Union  Market. 

Q.  Where  is  Reinhart  Union  Market?  A.  It  is  at 
Sixth  and  Delmar  also. 

Q.  Did  you  have  any  conversation  with  Mr.  Pauk  to¬ 
ward  the  end  of  the  month  of  September,  1953  with  regard 
to  buying  your  Independent  product  ? 

34*  Say 

A.  Yes,  I  did. 

Q.  Was  that  on  the  phone  or  in  person?  A.  That  was 
on  the  phone. 

Q.  Now,  will  you  tell  us  just  what  Mr.  Pauk  said  to  y(m 
and  what  you  said  to  him?  A.  Well,  I  called  and  told, 
informed  him  who  I  was  and  he  said,  “Independent”.  He 
says,  “Well,  why  don’t  you  boys  get  in  the  swing  and  join 
88”.  He  said,  “Last  night  we  had  a  meeting  and  the  bovs 
from  Hunter  and  Krev  were  sworn  in  as  members  of  tjie 
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union7’,  and  lie  says,  “They  are  brothers  of  the  union  now 
and  we  are  going  to  have  to  buy  from  them”.  He  says,  he 
told  me  then  that  years  ago  that  butchers  were  fined  for 
purchasing  Mayrose  products  and  he  is  not  going  to  have 
that  happen  to  him. 

Q.  Did  he  buy  anything  from  you  as  a  result  of  that 
conversation?  A.  No,  that  was  the  last  time  he  bought, 
I  mean  he  did  not  buy  anything  that  time,  he  did  buy  previ¬ 
ous  to  that,  to  that  conversation. 

Q.  I  was  going  to  get  to  that.  On  previous  calls  had 
he  bought  Independent  Packing  product  from  you?  A. 
Yes,  he  did. 

Q.  Now,  have  you  ever  been  a  member  of  Local  88  at 
any  time? 

949 

A.  Have  I? 

Q.  Yes.  A.  No,  I  have  not. 

*  #  #  *  # 

Q.  And  what  is  Balk’s  position  there?  A.  He  is  the 
head  meat  buyer  at  this  market. 

Q.  Do  you  know  whether  or  not  Balk  is  a  member  of 
the  union?  A.  Yes,  he  is. 

Q.  Did  you  have  occasion  to  call  the  New  Thomas  Mar¬ 
ket  to  talk  to  Mr.  Balk  at  any  time  during  the  latter  part 
of  September,  1953?  A.  Yes,  I  did. 

#  #  *  #  # 

94&JC9 

Q.  (By  Mr.  Stribling.)  Will  you  tell  us  what  trans¬ 
pired  in  that  conversation  when  you  called  Mr.  Jack  Balk? 
A.  Well,  I  did  call  the  market  and  I  was  doing  business 
with  this  Jack  Balk,  which  is  the  head  buyer,  and  he  hap¬ 
pened 

#  *  •  #  * 
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not  to  be  there  at  this  occasion  and  I  asked  for  him  and 
they  told  me  that  he  was  gone  on  vacation.  So  I  ajsked 
who  this  was  and  he  related  that  his  name  was  A1  an|d  he 
told  me  he  was  doing  the  meat  buying. 

#  #  •  *  *| 
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Q.  Were  you  present  at  the  union  meeting  of  Septem¬ 
ber  23rd?  A.  No,  I  was  not. 

Q.  Bo  you  know  of  your  own  knowledge  whether  what 
these  men  allegedly  told  you  actually  happened  ?  A.  They 
told  me  what  I  related. 

Q.  That  is  what  they  said  to  you,  you  don’t  know 
whether  that  was  true  or  not?  A.  I  could  not  say  1}hat, 
no. 

Q.  They  may  have  been  telling  you  that  for  reasons  en¬ 
tirely  different  from — 

#  #  #  #  #  | 

34 *3/2. 

RAY  MILLER,  being  first  duly  sworn  to  tell  the  truth, j  the 

whole  truth  and  nothing  but  the  truth,  testified  as  follojws : 

Direct  Examination  by  Mr.  Kennedy. 

•  *  *  #  #  i 

Q.  By  whom  are  you  employed?  A.  St.  Louis  Inde¬ 
pendent  Packing  Company. 

Q.  In  what  capacity?  A.  Meat  salesman. 

Q.  How  long  have  you  been  so  employed  by  St.  Lpuis 
Independent  Packing  Company?  A.  Employed  fifteen 
and  one-half  years,  about  ten  years  as  a  salesman. 

Q.  Do  you  know  a  Mr.  Elmer  Stanfill?  A.  Yes  siH 

Q.  In  what  connection  have  you  known  Elmer  Stanfill? 


A.  He  is  the  head  meat  cutter  and  meat  manager  of  Iken’s 
Market  at  4200  Olive  Street. 

Q.  In  what  connection  had  you  known  Mr.  Stanfill?  A. 
I  called  him  on  the  phone  approximately  three  times  a  week 
for  business  and  one  time  in  the  store  I  talked  to  him 
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personally  a  week. 

Q.  On  whose  route  was  the  Iken’s  Market?  A.  On  my 
route. 

Q.  You  dealt  with  him  for  some  period  of  time?  A. 
That  is  right. 

Q.  Do  you  recall  a  conversation  with  Mr.  Stanfill  with 
reference  to  future  purchases  by  Iken’s  Market?  A.  I  do. 

Q.  And  when  did  you  have  that  conversation  with  Mr. 
Stanfill?  A.  About  the  15th  of  October,  1953. 

Q.  And  how  do  you  fix  that  time? 

A.  Because  his  purchases  almost  completely  were  nil 
after  that  time. 

Q.  And  who  was  present  at  the  time  you  had  your  con¬ 
versation?  A.  Just  Mr.  Stanfill  and  myself. 

*  #  #  #  * 

3»  3*/ 

Q.  I  say,  what  was  your  conversation?  A.  All  right. 
It  was  concerning  the  purchases  of  meat.  I  made  my  per¬ 
sonal  call,  it  was  around  the  fifteenth  of  October.  The 
meat  purchases  from  me  had  almost  diminished  and  I  ap¬ 
proached  him  as  to  why,  and  he  stated  that  he  could  not 
buy  from  me  at  this  time  until  the  union  difficulties  were 
settled,  and  that  when  they  were  settled  then  come  back  to 
see  him.  In  fact,  he  went  so  far  as  to  say  that  when  I  got 
my  Local  88  button — 

Q.  (By  the  Court.)  Your  what?  A.  Got  my  Local  88 
button  from  the  union  to  come  back  and  see  him,  not  until 
then. 
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Q.  (By  Mr.  Kennedy.)  Do  yon  know  on  whose  route 
the  Tripoli  Meat  Market  is  located  ?  A.  Yon  say  whelre  it 
is  located? 

Q.  What  particular  market  does  Henry  Tripoli  yrork 
for?  A.  Lynn  Food  Market. 

Q.  Where  is  that  located?  A.  801  North  Sixth  Street. 

Q.  Do  you  know  Mr.  Henry  Tripoli?  A.  I  do. 

Q.  In  what  connection  have  you  known  Mr.  Tripoli  ?  A. 
He  is  the  meat  manager  and  buyer  for  Lynn  Food  Maifket. 

Q.  Do  you  recall  a  conversation  with  Mr.  Tripoli  Tjrith 
reference  to  purchasing  your  products?  A.  Yes  sir. 

Q.  When  did  you  have  that  conversation?  A.  About 
the  middle  of  October,  1953. 

•  *  *  *  * 

The  Court :  There  will  be  the  same  ruling. 

Q.  (By  Mr.  Kennedy.)  Will  you  tell  us,  please,  What 
your  conversation  with  Mr.  Tripoli  was?  A.  His  rheat 
purchases  had  declined. 

Q.  Just  tell  us  what  your  conversation  was,  Mr.  Miller. 

V&r3/£>  ! 

A.  I  asked  him  why  he  was  not  buying  more  from  me, 
and  he  said  that  they,  were  around  checking  on  the  cas^  to 
see  how  many  of  the  Mayrose  products  was  in  the  case.  I 

Mr.  Ratner:  I  object,  Your  Honor, —  was  “they”  iden¬ 
tified? 

Q.  (By  Mr.  Kennedy.)  Can  you  specify  who  they 
meant  by  “they”?  A.  Union  representatives. 

Mr.  Ratner:  Did  he  name  them? 

A.  No. 

Mr.  Ratner :  I  object,  Your  Honor,  to  any  further  testi¬ 
mony  along  that  line. 

The  Court :  Overruled. 


! 
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Q.  (By  Mr.  Kennedy.)  Go  ahead,  Mr.  Miller.  A.  He 
said  that  the  nnion  representatives  were  around  checking 
on  how  much  of  Mayrose  products  was  in  the  store,  and 
that  he,  himself,  Hank  Tripoli,  wanted  to  remain  in  good 
standing  with  the  union  and  he  did  not  want  to  jeopardize 
his  standing  because  he  needed,  as  supervisor  in  the  store 
he  needed  men  from  time  to  time,  he  wanted  to  be  able  to 
get  good  men  when  he  needed  them. 

*  #  #  *  # 

Q.  (By  Mr.  Kennedy.)  You  have  seen  Mr.  Tripoli  wear 
his  Local  88  button  a  number  of  times,  haven’t  you,  Mr. 
Miller?  A.  Yes  sir. 

•  •  *  •  # 

■9S9  3m 

Cross-Examination  by  Mr.  Craig. 
***** 

Q.  Where  Mr.  Tripoli  was  involved.  You  stated  that 
the  purchases  from  your  company  had  dropped  a  way  low, 
is  that  right?  A.  Yes  sir. 

Q.  They  did  not  stop  entirely,  did  they?  A.  When  I 
was  talking  to  him,  well,  they  did  right  at  the  time,  I  don’t 
know  for  sure  whether  it  was  right  before  I  talked  to  him 
or  right  afterwards. 

Q.  Bo  you  mean  to  testify  that  at  the  time  you  talked 
to  Mr.  Tripoli  or  right  afterwards  that  all  purchases  from 
you  ceased?  A.  That  is  right.  They  ceased  on  October 
17,  1953. 

Q.  And  have  any  purchases  been  made  of  you  or  your 
company  by  that  store,  the  Lynn  Meat  Market  since  October 
17, 1953?  A.  No  sales  were  made  to  the  store. 

Q.  Has  your  company  supplied  them  with  any  meat  or 
meat  products? 
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A.  They  have  not  bought,  they  have  not  bought  any. 

Q.  What  is  the  situation  at  the  Iken  Market  where!  Mr. 
Stanfill,  is  that  his  name,  works?  A.  Stanfill. 

Q.  I  believe  you  testified  that  the  orders  had  ahnost 
ceased,  was  that  your  testimony?  A.  That  is  right. 

Q.  And  they  had  almost  ceased  before  you  went  in  to 
talk  to  him  on  or  about  October  15  last,  hadn’t  they,  sir? 
A.  That  is  right. 

Q.  What  was  the  situation  after  October  15?  A.  j  He 
almost  quit  buying  entirely. 

Q.  Well,  did  they  continue  buying  any  of  your  prod¬ 
ucts?  A.  For  a  short  time. 

Q.  And  for  how  long  a  period  of  time  did  they  continue 
buying  some  of  your  products  after  October  15  last?!  A. 
The  last  purchases  of  Iken’s  Market  was  March  18,  1954, 
but  they  were  very  small,  almost  ten  or  twelve  dollairs  a 
week,  almost  diminished. 

Q.  They  have  not  cut  you  out  entirely,  did  they?!  A. 
They  did  March  18,  1954. 

I 

*  *  #  #  #i 

I 

Q.  Do  you  service  a  regular  route,  sir?  A.  I  ca}l  on 
large  stores  throughout  the  city  of  St.  Louis. 

Q.  About  how  many  stores  do  you  regularly  call  on  ?j  A. 
I  have  ten  accounts  with  a  total  of  about  twenty-seven 
stores. 

Q.  So  that  you  take  care  of  about  twenty-seven  stbres, 
is  that  right,  sir?  A.  That  is  right. 

Q.  You  have  mentioned  these  two  stores  where  you  had 
conversations  with  the  supervisory  meat  buyers,  and  where 
the  sales  were  affected.  Now,  what  is  the  situation  in  the 
other  twenty-five  stores,  are  they  buying  meat  from  you? 

i 

i 
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A.  Some,  a  considerable  number  has  diminished  in 
amount  that  they  purchase  from  me. 

Q.  Well,  now,  of  the  twenty-five  remaining  stores  that 
you  service,  how  many  of  the  twenty-five  are  making  their 
normal  purchases?  A.  Roughly  speaking  I  would  say 
about  ten. 

Q.  About  ten  are  making  their  normal  purchases ;  of  the 
remaining  fifteen  how  many  of  those  are  making  no  pur¬ 
chases  ?  A.  They  are  all  purchasing  some. 

Q.  Well,  of  the  remaining  fifteen  that  were  last  men¬ 
tioned, 

how  many,  if  any,  of  them  have  reduced  their  purchases 
to  a  very  nominal  amount? 

Mr.  Kennedy :  What  is  meant  by  a  very  nominal 
amount? 

Q.  (By  Mr.  Craig.)  All  right.  To  the  extent,  to  what 
extent  has  the  Iken  Market,  down  to  ten  or  twelve  dollars 
a  week  did  you  say  in  that  case  ?  A.  That  is  right. 

Q.  How  many  of  them  have  reduced  their  purchases 
down  that  low?  A.  Well,  of  course,  this  is  an  extremely, 
an  idea  of  comparison  of  the  size  of  the  market  and  the 
amount  of  meat  that  thev  can  use  in  each  one  of  the  stores. 

Q.  Well,  let  me  put  it  to  you  this  wav,  sir:  Of  the 
twenty-seven  markets  that  you  service,  all  of  them  with 
the  exception  of  Iken  and  Lynn  are  making  substantial 
purchases  of  meat  products,  aren’t  they,  sir?  A.  I  would 
not  say  substantial,  I  would  say  some. 

Q.  Well,  they  are  buying  meat  products?  A.  Some. 

Q.  They  are  buying  more  than  is  being  bought  by  Iken 
and  more  than  is  being  bought  by  Lynn,  is  that  right?  A. 
That  is  right. 

Q.  And  in  those  other  twenty-five  markets  how  many 
of  the 
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butcher  in  those  markets  have  talked  to  you  about  joining 
the  union?  A.  I  would  say  about  eight. 

Q.  About  eight;  so  that  when  you  testified  that  the 
butchers  in  Iken’s  and  in  Lynn  Market  talked  to  you  about 
joining  the  union  you  did  not  mean  that  that  was  all  of  the 
union  people  that  had  talked  to  you  about  it,  did  you,  sir? 
A.  No. 

Q.  And  some  of  these  other  union  butchers  working  in 
the  other  twenty-five  markets  who  have  talked  to  you  about 
joining  the  union,  they  are  continuing  and  they  hav^  con¬ 
tinued  to  buy  meat  products  from  you,  haven’t  they,  sir? 
A.  Some  but  greatly  reduced,  at  a  greatly  reduced  rate. 

Q.  They  are  still  buying  meat  products  from  yoij,  sir? 
A.  Some. 

i 

•  *  •  •  • 

5W  ^7  J  | 


ERNEST  H.  STOVALL,  being  first  duly  sworn  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  as  follows: 


Direct  Examination  by  Mr.  Kennedy. 


* 


Q.  What  is  your  occupation?  A.  City  sales  depart¬ 
ment,  St.  Louis  Independent  Packing  Company. 

Q.  How  long  have  you  been  so  employed?  A.  TWenty- 
three  years. 

Q.  Do  you  know  Mr.  Ed  Green?  A.  Yes,  sir. 

Q.  In  what  connection  have  you  known  Mr.  Green?  A. 
He  is  the  buyer  and  head  butcher  of  the  Acme  Marked. 

*  •  •  •  • 


Q.  (By  Mr.  Kennedy.) 
is  the 


And  on  what  particular  route 
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Acme  Market  located,  Mr.  Stovall?  A.  Sales  route? 

Q.  Yes.  A.  217. 

Q.  And  who  has  route  217?  A.  I  do. 

Q.  Where  is  that  store  located?  A.  1607  South  Jef¬ 
ferson. 

Q.  Do  you  recall  having  a  conversation  with  Mr.  Ed 
Green  with  reference  to  purchasing  your  product?  A. 
Yes,  sir. 

Q.  When  was  that,  Mr.  Stovall?  A.  On  a  Wednes¬ 
day,  September  23rd,  1953. 

Q.  Do  you  recall  the  exact  date,  do  you?  A.  Yes,  sir. 

Q.  What  was  the  date?  A.  Wednesday,  September 
23,  1953  in  the  forenoon. 

Q.  And  did  there  come  a  time  -when  the  company,  Acme 
Market,  quit  buying  from  you?  A.  Yes,  sir. 

Q.  When  wus  that?  A.  September  25, 1953  until  Octo¬ 
ber  16,  1953. 

Q.  Now,  at  the  time  Acme  Market  quit  buying  from  you 
did  you  have  a  conversation  with  Mr.  Green? 

A.  At  the  time  he  quit  buying? 

Q.  Yes.  A.  Well,  I  had  a  conversation  with  him  on  the 
telephone  on  Thursday,  the  24th,  the  day  after. 

Q.  When  was  that,  you  say  that  was  by  telephone?  A. 
Yes,  sir. 

Q.  Will  you  tell  us,  please,  what  was  said  in  the  con¬ 
versation  with  Mr.  Green?  A.  Mr.  Green  said,  “You  can 
deliver  the  order  I  gave  you  yesterday  but  I  can’t  buy 
anymore  from  you.” 

Q.  Did  you  have  a  subsequent  conversation  with  Mr. 
Green?  A.  Did  I  have  what? 

Q.  A  conversation  later  with  Mr.  Green?  A.  Yes,  sir, 
the  following  week  on  a  Wednesday. 
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Q.  And  where  were  you  when  you  had  that  conversa¬ 
tion?  A.  In  the  store,  sir. 

1 

I 

Q.  That  is  Acme  Market?  A.  Yes,  sir. 

Q.  Who  was  present  at  the  time  you  had  the  conversa¬ 
tion?  A.  Mr.  Green  and  I  think  Mr.  Ennis,  the  owper, 
was  in  the  back. 

Q.  Do  you  know  whether  or  not  Mr.  Ennis  heard  the 
conversation?  A.  No,  I  do  not. 

-aer  3  Bo 
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Q.  Will  you  tell  us,  please,  what  was  said  in  the  Con¬ 
versation?  A.  Well,  Mr.  Green  said  there  was  not  iany 
changes,  that  he  still  could  not  buy  from  me,  it  was  j  the 
same  as  the  week  before,  that  he  could  not  buy,  that  he 
did  not  want  to  get  in  trouble  with  the  Local. 

Mr.  Kennedy:  That  is  all. 

Cross-Examination  by  Mr.  Craig. 

Q.  Mr.  Stovall,  as  I  understand  your  testimony  j;his 
incident  took  place  at  the  Acme  Market,  is  that  right,  sir? 
A.  That  is  right. 

i 

Q.  In  October  of  1953,  you  testified  concerning  this  in¬ 
cident  in  the  St.  Louis  Circuit  Court,  did  you  not?  j  A. 
That  is  right. 

Q.  At  that  time  you  did  not  mention  the  name  of  this 
market  as  the  Acme  Market,  did  you,  sir?  A.  I  am  inot 
for  sure  whether  I  did  or  not. 

Q.  Well,  didn’t  you  say  at  that  time  with  reference  to 
this  incident  that  it  took  place  at  the  Ennis  market?  A. 
Ennis  is  the  owner,  it  is  the,  known  as  the  Acme  Market. 

Q.  During  your  testimony  in  the  State  Court  you  4id 
not  at  anytime  mention  the  name  Acme  Market,  did  yjou, 
sir?  A.  I  am  not  sure. 


i 
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Q.  Now,  as  I  understand  this  situation  Mr.  Green  was 
the  meat  buyer  at  this  particular  market,  is  that  right,  sir  ? 
A.  Yes,  sir. 

Q.  And  you  went  in  and  asked  him  about  this  situation 
and  he  said  that  you  could  deliver  the  order  that  you  had 
but  he  could  not  buy  anything  more  from  you,  is  that 
right,  sir?  A.  That  is  right. 

Q.  And  then  you  talked  to  Mr.  Ennis  about  that  situ¬ 
ation,  didn’t  you,  sir?  A.  Yes,  sir. 

Q.  Now,  Mr.  Ennis  is  the  man  who  owns  that  market, 
isn’t  he?  A.  That  is  right. 

Q.  He  is  the  employer  of  Mr.  Green,  isn’t  he?  A.  Yes, 
sir. 

Q.  What  did  Mr.  Ennis  say  to  you  with  reference  to 
that  subject?  A.  Mr.  Ennis  said  that  he  left  the  buying 
up  to  Mr.  Green,  and  he  liked  Mayrose  product,  he  wished 
that  the  trouble  would  get  settled,  he  would  like  to  have 
Mayrose  items  in  the  store. 

Q.  Did  he  say  anything  else? 

-m3j2 

A.  That  is  all  I  remember  him  saying. 

Q.  Are  you  quite  certain  at  this  time,  Mr.  Stovall,  that 
you  do  not  remember  anything  else  that  Mr.  Ennis  said  to 
you  at  that  same  time?  A.  I  can’t  recall  it  right  now. 

Q.  Well,  he  said  to  you  that  Mr.  Green  did  all  of  the 
buying,  didn’t  he?  A.  That  is  right. 

Q.  And  didn’t  he  also  say  to  you  that  he  would  not  go 
over  Mr.  Green’s  head?  A.  Yes,  sir. 

Q.  He  said  that,  didn’t  he;  and  didn’t  he  also  say  to 
you  that  Mr.  Green  was  the  buyer  and  that  was  all  there 
was  to  it?  A.  I  don’t  know  if  he  used  them  particular 
words  or  not,  but  he  did  say  he  left  the  buying  up  to  Mr. 
Green. 
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Q.  Didn’t  yon  testify  in  the  State  Court  action  that  he 
used  those  words!  A.  I  can’t  recall  all  that  testimonyj,  sir. 

Q.  Well,  in  order  to  refresh  your  recollection,  ^  am 
going  to  ask  you  whether  or  not  you  gave  the  following 
answers  with  reference  to  that  incident,  I  am  referring  to 
page  239  of  the  transcript  of  the  trial  in  the  Circuit  Court, 
this  testimony  having  been  given  by  you  in  the  trial  of  the 

21*333 

case  in  the  St.  Louis  Circuit  Court  on  or  about  October 
29,  1953  in  the  proceedings,  Swift  and  Company,  plaintiff, 
versus  John  Doe,  et  al.,  defendants,  Cause  No.  6749^-D, 
and  with  reference  to  that,  sir,  did  you  give  the  following 
answer  in  response  to  a  question  on  that  subject: 
“Answer:  Mr.  Ennis  said — ” 

Mr.  Kennedy :  I  think  the  witness  is  entitled  to  have;  the 
question  read. 

The  Court:  Of  course.  j 

Mr.  Craig:  All  right.  j 

The  Court:  Read  him  the  question  and  the  answer  if 
you  want  to  ask  him  about  that. 

Q.  (By  Mr.  Craig.)  Now,  this  is  on  page  238: 

“Was  there  anything  else  said  at  that  particular  tiipe? 
Answer :  No.  Mr.  Ennis  said  on  the  personal  call  he  would 
be  glad  to  get  that  thing  straightened  out  and  he  would  l^ke 
to  buy  Mayrose  products.” 

Then  followed  an  objection. 

‘ 1  Question :  Will  you  repeat  the  answer  to  that  question  ? 
Answer:  “ — 

and  this  is  the  answer  I  direct  your  particular  attention 
to — 

“Mr.  Ennis  said  he  would  be  glad  when  we 
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would  get  the  thing  straightened  out,  that  he  did  not  jlo 
any  of  the  buying  although  he  liked  Mayrose  product  and 


he  would  not  go  over  his  butcher’s  head,  that  Mr.  Green 
■was  the  buyer  and  that  was  all  there  was  to  it,  that  he 
did  not  want  to  get  in  no  trouble  with  the  Local”. 

Did  you  give  that  answer,  sir,  in  your  testimony  in  the 
State  Court?  A.  Yes  sir. 

*  *  *  *  * 

■sfs-Sje 

Q.  (By  Mr.  Stribling.)  Do  you  know  Mr.  Max  Modica? 
A.  Yes  sir. 

SW357 

Q.  What  business  is  Mr.  Modica  in?  A.  He  has  a 
meat  and  grocery  at  2300  LaSalle. 

Q.  What  is  Mr.  Modica ’s  particular  connection  with 
the  meat  business  at  that  address?  A.  He  is  a  partner 
of  Mr.  Frista. 

Q.  Do  you  know  whether  or  not  Mr.  Modica  is  a  member 
of  Local  88  of  the  Amalgamated  Meat  Cutters  Union?  A. 
Yes  sir,  he  says  he  is. 

Q.  Did  you  have  occasion  to  talk  to  Mr.  Modica  some 
time  during  the  latter  part  of  September?  A.  Yes  sir. 

Q.  With  reference  to  the  question  of  buying  St.  Louis 
Independent  Packing  Company  products?  A.  Yes  sir. 

Q.  Was  anybody  else  present  at  the  time  besides  you 
and  Mr.  Modica?  A.  I  think  it  is  his  wife,  there  is  some 
lady  on  the  checkout,  it  is  either  his  wife  or  his  partner’s 
wife,  I  am  not  sure.  She  was  in  the  front  of  the  store. 

Q.  Will  you  tell  us  what  Mr.  Modica  said  and  what  you 
said  on  that  occasion? 

Mr.  Craig:  My  objection,  Your  Honor,  is  directed  to 
the  fact  that  Mr.  Modica,  the  party  to  whom  this  witness 
spoke,  is  himself  an  employer,  he  is  not  an  employe,  and 

under  the  act,  of  course,  no  activities  directed  to  an  em¬ 
ployer  even  if  they  were  absolute  out  and  out  threats  by 
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a  union  can  possibly  constitute  a  violation  of  the  act  aijid, 
therefore,  this  testimony  is  not  admissible  to  prove  any 
violation  of  the  act. 

Mr.  Stribling:  I  submit  the  testimony  will  tend  to  show 
a  violation  of  the  act  by  a  general  course  of  conduct  ir¬ 
respective  of  whether  pressure  on  this  particular  mhn 
amounts  to  a  violation  or  whether  it  does  not,  if  he  h^s 
knowledge  of  the  facts. 

The  Court:  The  objection  is  overruled. 

Q.  (By  Mr.  Stribling.)  Tell  us,  do  you  remember  the 
question — tell  us  what  Mr.  Modica  said  and  what  you  said. 
A.  Well,  he  said  he  would  like  to  buy  from  Independent, 
he  was  well  satisfied  with  the  product  but  right  at  the  tirhe 
he  could  not  buy  anything  more  from  me  because  he  wks 
subject  to  fine  from  the  Local. 

Mr.  Craig:  The  portion  of  the  witness’s  answer,  Your 
Honor,  relating  to  being  subject  to  fine,  I  object  to  th^t 
and  move  it  be  stricken  on  the  ground  it  is  hearsay  at  best. 

The  Court :  Overruled. 

Q.  (By  Mr.  Stribling.)  Did  he  give  you  any  statement 
as  to  why  he  felt  he  would  be  subject  to  a  fine? 

•m  33? 

A.  No,  he  did  not. 

Mr.  Stribling:  That  is  all. 

***** 

-SZS  £?/  | 

Q.  (By  Mr.  Craig.)  When  you  spoke  with  Mr.  Modic^, 
Mr.  Stovall,  do  you  remember  him  saying  to  you  that  therje 
were  quite  a  few  union  workers  around  there,  that  the  Hejil 
Packing  Company  was  right  across  the  street?  A.  I  do. 

Q.  Do  you  remember  him  saying  that?  A.  Yes  sir. 

Mr.  Craig:  I  have  no  further  questions. 
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CLYDE  H.  ZIMMERMAN,  being  first  duly  sworn  to  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  as  follows : 

Direct  Examination  by  Mr.  Kermedy. 

Q.  Will  you  state  your  name,  please?  A.  Clyde  H. 
Zimmerman. 

Q.  Where  do  you  live,  Mr.  Zimmerman?  A.  1120 
Simmons  Avenue,  Kirkwood. 

Q.  What  is  your  occupation?  A.  Salesman. 

Q.  By  whom  are  you  employed?  A.  St.  Louis  In¬ 
dependent  Packing  Company. 

Q.  How  long  have  you  been  so  employed?  A.  With 
the  company  for  about  seven  years ;  as  a  salesman  for  the 
past  three. 

Q.  Do  you  know  a  Mr.  H.  H.  Elder?  A.  Yes,  I  do. 

Q.  In  what  connection  have  you  known  Mr.  Elder?  A. 
He  is  a  butcher. 

Q.  Do  you  recall  where  he  is  employed?  A.  Yes  sir, 
lie  was  employed  at  40  North  Sarah. 

Q.  What  is  the  name  of  that  particular  store?  A. 
Sarah  Food  Center. 

Q.  Was  that  a  part  of  vour  route? 

A.  Yes,  it  is. 

Q.  Do  you  recall  a  conversation  that  you  had  with  Mr. 
Elder  with  reference  to  purchasing  products  of  St.  Louis 
Independent  Packing  Company?  A.  Yes  sir. 

Q.  When  did  you  have  that  conversation  with  Mr. 
Elder?  A.  Around  the  first  of  the  year. 

•  •  •  •  • 


The  Court :  Try  and  locate  the  time. 

Q.  (By  Mr.  Kennedy.)  What  particular  year  was  this 
you  had  your  conversation?  A.  1954. 

Q.  And  have  you  told  us  who  was  present  at  the  time 
you  had  the  conversation?  A.  Yes  sir. 

Q.  Will  you  tell  us,  please,  what  was  said  in  that  con¬ 
versation.  A.  Mr.  Elder  told  me  he  was  told  by  Mr. 
Blassie  at  a  meeting  not  to  buy  Mayrose  products. 

38i-  syy  I 
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Mr.  Craig:  We  wish  to  object  to  that,  Your  Honor,  |on 
the  ground  that  it  is  hearsay. 

The  Court :  Overruled. 

Q.  (By  Mr.  Kennedy.)  Now,  then,  has  Mr.  Elder — [or 
at  what  particular  market  is  he  employed?  A.  Sai^ah 
Food  Center. 

i 

Q.  Has  the  Sarah  Food  Center  purchased  products 
from  you  since  this  time  you  had  the  conversation  in  Janu¬ 
ary?  A.  Their  last  purchase  was  on  the  26th  of  January, 
1954. 

Mr.  Kennedy:  That  is  all. 

Mr.  Craig:  We  have  no  questions. 

Mr.  Stribling:  Just  a  moment. 

i 

i 

Questions  by  Mr.  Stribling. 

Q.  Do  you  know  a  Mr.  Frank  Kaufman?  A.  Yes  sjr. 

Q.  What  store  is  Mr.  Kaufman  employed  in?  A.  V^n- 
Owl  Super  Market. 

Q.  Where  is  that  located?  A.  Van-Owl. 

Q.  I  believe  I  asked  you,  what  is  the  address  of  that 
Van-Owl  Super  Market?  A.  503  North  Vandeventer. 

i 

Q.  Do  you  know  whether  or  not  Mr.  Frank  Kaufman 
is  a  member  of  Local  88? 
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A.  He  is. 

Q.  Of  the  Meat  Cutters  Union?  A.  He  is. 

Q.  Did  you  see  him  with  a  union  button?  A.  Yes  sir. 

Q.  Did  you  have  occasion  to  call  on  Mr.  Kaufman  at 
any  time  and  discuss  the  sale  of  Independent  Packing  Com¬ 
pany  products?  A.  Yes  sir. 

Q.  About  what  date  was  that?  A.  Around  the  first  of 
the  year,  1954. 

Q.  Who  was  present  at  that  conversation  between  you 
and  Mr.  Kaufman?  A.  Mr.  Kaufman  and  myself. 

Q.  How  many  butchers  do  they  have  in  that  store,  Van- 
Owl  Super  Market?  A.  Just  the  one,  Mr.  Kaufman. 

Q.  Now,  will  you  tell  us  what  you  said  to  Mr.  Kauf¬ 
man  on  this  subject  and  what  he  said  to  you?  A.  I  just 
went  into  the  store  for  my  order  on  a  Thursday  and  he 
told  me  that  he  had  been  told  to  cut  down  on  buying  our 
products,  that  he  would  be  subject  to  a  fine  if  he  continued 
to  do  so. 

*  #  *  •  • 

■069 

GEORGE  E.  HAYS,  being  first  duly  sworn  to  tell  the 

truth,  the  whole  truth  and  nothing  but  the  truth,  testified 

as  follows: 

Direct  Examination  by  Mr.  Kennedy. 

Q.  Will  you  state  your  name,  please?  A.  George  E. 
Hays. 

Q.  WTiere  do  you  live  ?  A.  1139  Denke  Drive,  St.  Louis 
County. 

Q.  WTiat  is  your  occupation?  A.  Meat  salesman  for 
the  St.  Louis  Independent  Packing  Company. 

Q.  How  long  have  you  been  a  salesman  for  the  St.  Louis 
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Independent  Packing  Company?  A.  Since  1941.  I  have 
been  with  the  company,  however,  for  twenty-six  yeai[s. 

Q.  Do  you  know  Mr.  John  Rallo  ?  A.  Yes,  sir. 

Q.  In  what  connection  have  you  known  Mr.  Rallo?  A. 
He  is  the  son  of  the  owner,  Nick  Rallo,  of  the  Torena  Meat 
Company. 

Q.  Where  is  that  located?  A.  713  North  Sixth  Street. 

Q.  Have  you  ever  had  conversation  with  Mr.  Rallo  with 
reference  to  purchasing  the  products  of  St.  Louis  Inde¬ 
pendent  Packing  Company?  A.  Yes,  sir. 

Q.  WTien  w*as  that,  Mr.  Hays?  A.  October  22,  19&3. 

Q.  And  where  did  you  have  that  conversation?  Al  In 
the  back  part  of  the  store  behind  a  little  partition  he;  has. 

Q.  WTio  was  present  at  the  time?  A.  Nick  Ralloj,  the 
father,  John  Rallo,  the  son,  and  Mr.  Sid  Rosen  of  our|  spe¬ 
cial  cutting  room  and  myself. 

Q.  Mr.  Rosen  is  employed  by  whom?  A.  St.  Louis 
Independent  Packing  Company. 

Wb3y^ 

Q.  Tell  us,  please,  wThat  vras  said  in  the  conversation. 
A.  Well,  Mr.  Rosen  and  I  went  downtown  that  morning 
and  we  wrent  into  the  Torena  Meat  Company.  I  went  to 
the  back  of  the  store  with  Mr.  Rosen,  introduced  Mr.  Elosen 
to  Mr.  Nick  Rallo  and  John  Rallo,  his  son,  and  I  had  no 
more  than  completed  my  introduction  at  that  time  jthan 
John  Rallo  says  to  me,  he  said,  “Say,  Hays,  what  seenjis  to 
be  the  trouble  between  Local  88  and  the  Independent  sales¬ 
men  down  there”.  I  said,  “Well,  John,  there  is  no  trouble 
at  all  except  88  is  trying  to  organize  the  Independent 
salesmen  and  so  far  vre  can’t  see  where  we  can  gain  any¬ 
thing  by  it”;  so  he  then  proceeded  to  say,  “Bill  Rose!  was 
in  here  the  other  day”.  I  said,  “You  mean  John  ijfcose, 
don’t  you?”  He  said,  “No,  Bill  Rose,  the  business  ajgent 
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for  Local  88”.  I  said,  “What  happened,  John”.  He  said, 
“Well,  Bill  Rose  said  for  me” — 

Mr.  Craig:  If  Your  Honor  please,  this  creates  an  ex¬ 
treme  difficulty  because  this  witness  is  not  only  testifying 
as  to  his  conversation  with  Mr.  Rallo,  who  was  the  meat 
buyer  in  the  store,  but  now  he  is  going  back  beyond  Mr. 
Rallo  to  tell  what  somebody  else  told  Mr.  Rallo,  who  told 
him.  It  is  definitely  hearsay.  We  are  deprived  completely 
of  all  opportunity  of  cross-examination,  we  can’t  ask  Mr. 
Rallo  whether  Mr.  Rose  said  that  to  him  or 
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whether  he  did  not.  It  is  hearsay,  and  that  is  the  basis 
for  our  objection  to  this  kind  of  testimony. 

Mr.  Stribling:  Let  me  ask  where  they  are  deprived  of 
any  opportunity  of  cross-examination?  This  witness  is  on 
the  stand,  he  may  be  cross-examined.  He  is  trying  to  tes¬ 
tify  to  what  other  people,  their  own  business  agent,  Bill 
Rose,  said.  He  certainly  can  examine  Bill  Rose. 

Mr.  Craig:  Bill  Rose  did  not  say  anything  to  this  wit¬ 
ness.  This  witness  is  testifying  that  Mr.  Rallo  said  that 
Mr.  Rose  said  something.  Now,  wre  don’t  know  whether 
Mr.  Rallo,  if  he  said  it,  told  this  man  the  truth,  whether 
Bill  Rose  actually  told  it  to  him.  We  cannot  cross-examine 
Mr.  Rallo. 

Mr.  Kennedy:  Your  Honor,  our  position  is  that  Mr. 
Rallo  is  an  agent  of  the  union ;  Mr.  Rose  is  an  agent  of  the 
union,  and  their  statements  are  binding  admissions  against 
the  respondent. 

The  Court:  Objection  overruled. 

Q.  (By  Mr.  Kennedy.)  You  were  testifying  with  refer¬ 
ence  to  Mr.  Bill  Rose,  Mr.  Hays.  Will  you  go  ahead?  A. 
John  said  to  me  that  Bill  Rose  was  in  the  store  the  other 
day.  He  said,  “If  you  don’t  get  those  Mayrose  products 
out  of  the  case  I  will  have  your  card  withdrawn!  ”,  and 
John  went  on  to  relate,  he  said,  “You  know  what  I  told 
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Bose,  I  told  him  I  had  already  paid  for  those  products 
and  I  had  to  sell  them  and  if  he  would  reimburse  me  for 
those  products  I  would  be  more  than  glad  to  take  them 
out  of  the  case,”  otherwise  he  was  going  to  leave  thepi  in. 

Mr.  Kennedy:  That  is  all. 

#  #  »  # 

Q.  (By  Mr.  Stribling.)  In  that  conversation  was  any¬ 
thing  said  to  you  by  Rallo  with  reference  to  joining  the 
union?  A.  Just  before  I  left,  I  don’t  recollect,  I  think  it 
was  Nick  Rallo,  the  father,  made  the  statement  to  me,  he 
says,  “Why  don’t  you  join  the  union,  Hays,  five  dollars  a 
month,  you  could  get  more  back  in  business  than  that”. 

Cross-Examinatho'n  by  Mr.  Craig. 

Q.  This  Mr.  Rallo  you  were  talking  to,  was  he|  the 
owner  of  the  store?  A.  Well,  Nick  Rallo  and  John  Rallo 
went  both  back  there,  Nick  Rallo  is  the  father  and  John 
Rallo  is  the  son. 

Q.  Which  Mr.  Rallo  was  talking  about  what  Mr.  Rose 
said?  A.  John  Rallo,  the  son. 

Q.  He  is  the  son.  What  interest  outside  of  being  the 
son  of  the  owner  of  the  store,  what  interest  does  he  r 
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have?  A.  I  would  not  know  their  financial  connections. 

Q.  But  you  do  know  he  is  the  son  of  the  owner  of;  the 

store,  don’t  you?  A.  That  is  right. 

•  •••«! 

Mr.  Kennedy :  That  is  all. 

Mr.  Ratner:  Your  Honor,  I  now  move  to  strike;  the 
testimony  of  the  preceding  witness  in  its  entirety  on  the 
ground  the  witness  has  testified  at  most  to  inducement  of 
owners  of  a  store ;  that  this  cannot  go  to  show  any  ipat- 
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tern  or  course  of  conduct  that  the  union  might  have  en¬ 
gaged  in  with  respect  to  any  employees,  and  that  its  sole 
purpose  of  introduction  is  highly  prejudicial  to  the  re¬ 
spondent;  it  can  have  no  pertinence  in  establishing  any 
course  of  conduct  whatever  with  respect  to  employees  who 
are  the  only  appropriate  subjects  to  make  inquiry  in  this 
proceeding. 

The  Court :  Overruled. 

•  •  *  •  • 

Mr.  Kennedy:  At  this  time,  Your  Honor,  the  petitioner 

w*  syj 

rests. 

I  would  like  to  state  that  the  first  day  of  the  hearing 
I  indicated  to  the  Court  that  there  might  be  a  possibility 
that  I  would  ask  the  Court  not  to  close  the  hearing  because 
of  the  request  of  the  respondent  union  that  we  seek  a  disso¬ 
lution  of  the  state  temporary  restraining  order. 

I  think  I  should  state  to  the  Court  that  the  Board  has 
authorized  the  general  counsel  of  the  Board  to  take  steps 
to  nullify  the  effect  of  the  state  temporary  restraining 
order ;  that  the  matter  and  precisely  how  it  will  be  handled 
is  now  under  consideration  by  the  general  counsel.  It  is 
our  position  in  this  proceeding,  however,  that  the  State 
Court  proceeding  is  not  a  defense  to  the  10 (L)  injunc¬ 
tion  that  we  are  seeking.  In  our  view  under  the  statute 
the  one  and  only  ground  specified  by  the  statute  for  the 
issuance  of  a  10 (L)  injunction  is  the  existence  of  reason¬ 
able  belief  that  there  has  been  a  violation  of  8(b),  4(a) 
and  (b).  We  believe  that  the  evidence  we  have  offered 
to  Your  Honor  demonstrates  that  that  belief  is  reasonable 
and  that  there  has  been  in  fact  a  violation  of  8(b),  4(a) 
and  (b)  by  the  respondent  union,  and  at  this  time  the  peti¬ 
tioner  rests  subject,  of  course,  to  his  right  to  offer  re¬ 
buttal  testimony. 

#  •  *  •  * 
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Mr.  Stribling:  The  charging  party  has  no  testimony  to 
offer.  | 

With  reference  to  the  statement  just  made  by]  the 
Board’s  counsel,  to  make  our  position  clear  we  say  that 
when  and  if  any  action  is  taken  by  the  Board  to  cancel  or 
to  enjoin  the  injunction  proceedings  before  Judge  Filynn 
we  will  resist  them  and  point  out  in  detail  why  we  think 
there  is  no  foundation  or  basis  for  any  such  action.  | 

Mr.  Ratner :  May  it  please  the  Court,  before  we  under¬ 
take  to  present  the  defense  for  the  respondent  against  the 
petition  that  has  been  filed  here,  I  am  happy  to  leariji  the 
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general  counsel  has  been  instructed  by  the  National  Liabor 
Relations  Board  to  seek  and  order  from  Your  Honor  re¬ 
quiring  the  charging  party  to  seek  dissolution  of  the  State 
Court  order.  I  am  slightly  amazed  in  the  light  of  that  deci¬ 
sion  to  learn  from  counsel  for  the  Regional  Director  of 
this  region  that  the  Board  does  not  believe  that  the  ob¬ 
taining  of  such  relief  is  necessary  and  indispensable  in 
order  to  procure  the  relief  or  any  other  part  of  the  rjelief 
it  seeks  under  Section  10(L).  I  am  even  more  amazed  that 
that  should  be  the  position  of  the  counsel  for  the  Regional 
Director  in  the  light  of  the  fact  that  last  Monday  the 
Supreme  Court  of  the  United  States  decided  that  Capital 
Services  case,  which  w^as  the  case  I  mentioned  to  Your 
Honor  on  the  very  first  day,  holding  that 

I 

the  Board  was  empowered  to  seek  such  relief  against  the 
charging  party  and  holding  further  that  the  dissolution  of 
the  State  Court  injunction  under  circumstances  suclji  as 
these  is  indispensable  in  order  to  preserve  the  jurisdiction 
of  the  District  Court  to  consider  and  decide  on  its  merits 
whether  10 (L)  relief  is  appropriate  and  should  be  granted; 
but  be  that  as  it  may,  it  is  my  understanding  that  coulnsel 
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for  the  general  counsel  and  for  the  National  Labor  Rela¬ 
tions  Board  will  present  to  Your  Honor  the  Board’s  views 
as  to  that  question. 

•  •  •  •  • 
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*  *  *  If  the  conduct  is  presently  lawful  according 

to  controlling  decisions  of  the  Board,  certainly  it  should 
not  be  enjoined  while  the  Board  considers  whether  or  not 
in  the  future  it  should  be  made  unlawful  and  by  reversing 
prior  decisions. 

•  •  «  •  • 

4 w-370 

Mr.  Kennedy:  If  Your  Honor  please,  I  wish  to  present 
to  the  Court  Mr.  Duane  Beeson,  of  our  Washington  office, 
and  a  member  of  the  California  bar. 

Yesterday  I  spoke  of  a  decision  to  seek  dissolution  of 
the  State  Court  temporary  restraining  order,  and  Mr. 
Beeson  will  handle  that  matter  as  a  separate  suit,  and 
I  would  like  for  him  to  take  over  from  this  point. 

Mr.  Beeson:  May  it  please  the  Court,  our  thought  in 
bringing  this  separate  action  to  nullify  the  effect  of  the 
State  Court  injunction  was  that  it  should  be  handled, 
brought  before  this  court.  This  action  which  Mr.  Kennedy 
has  alluded  to  has  been  filed,  it  was  filed  last  night  as  an 
independent  action,  and  all  parties  concerned  have  been 
notified.  As  Your  Honor  knows,  however,  it  is  not  possible 
for  complainants  to  pick  their  judges  in  this  court. 

The  Court:  No,  it  is  very  hard.  I  have  given  a  lot 
of  time  and  thought  to  that  and  tried  to  work  out  almost 
a  foolproof  system  so  that  they  can’t  do  that.  In  the 
early  days,  when  I  first  came  on  the  bench  I  found  that 
the  government  used  to  shop  around  here,  and  get  the  idea 
one  judge  was  harder  on  one  line  of  defendants  than 
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another.  We  only  had  two  judges  here.  We  tried  to 
adopt  rules  on  that,  and  they  used  to  come  up,  file  two 
cases  and  dismiss  one.  We  adopted  a  system  I  think  per¬ 
haps  bars  that,  I  do  not  think  there  is  anything  to  that 
any  more.  We  have  tried  to  get  it  so  they  can’t  outguess 
it,  and  we  tried  to  get  it  so  that  a  litigant  can’t  pick  his 
court. 

f 

Mr.  Beeson:  My  single  experience  with  that  is  th^t  it 
has  been  foolproof. 

This  particular  lawsuit  which  we  filed  last  night  should, 
I  believe,  be  handled  by  Your  Honor. 

The  Court:  What  court  did  it  fall  to? 

Mr.  Beeson:  This  lawsuit  was  assigned  to  Judge 
Harper.  Now,  I  have  not  spoken  to  Judge  Harper  yet,  but 
I  would  like  to  be  able  to  tell  him  that  Your  Honor  consents 
to  the  handling  of  this  suit  because  of  the  obvious  inter¬ 
relationship  between  the  two  lawsuits. 

The  Court:  Does  other  counsel  feel  that  way? 

Mr.  Ratner :  Oh,  yes. 

Mr.  Craig :  Yes. 

Mr.  Ratner :  As  Your  Honor  will  recall,  in  the  respond¬ 
ent ’s  answer  one  of  the  defenses  alleged  was  the  fact  that 
the  National  Labor  Relations  Board  was  bound  to  seek 
from  the  same  court  an  injunction  to  dissolve  the  State 
Court  restraining  order,  and  now  the  Board  has 


filed  such  action.  We  regard  the  two  as  inextricably  injter- 


woven. 


•  i 
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JOHN  DULTZ,  was  called  as  a  witness  and  being  first  duly 

s'worn  to  tell  the  truth,  the  whole  truth  and  nothing  but 

the  truth,  testified  as  follows : 

Direct  Examination  by  Mr.  Craig. 

*  m  *  •  * 

Q.  What  is  your  business  or  occupation?  A.  I  am  em¬ 
ployed  by  Kroger  and  Company. 

Q.  In  what  capacity  are  you  employed  by  Kroger  and 
Company?  A.  I  am  waiting  on  trade  as  a  meat  cutter. 

Q.  You  are  a  meat  cutter,  are  you,  sir?  A.  That  is 
right. 

•  *  *  *  • 

Q.  (By  Mr.  Craig.)  As  a  meat  cutter  at  Kroger,  what 
are  your  duties? 

-429 

A.  My  duties  is  to  serve  the  public  and  sell  their  mer¬ 
chandise. 

Q.  Do  you  buy  any  of  the  meats  or  meat  products  for 
the  Kroger  stores  as  well  ?  A.  No,  I  do  not. 

Q.  You  do  not  do  any  buying?  A.  No,  sir. 

Q.  Do  you  know  who  does  the  buying  for  your  store? 
A.  It  is  made  up  by  the  head  meat  cutter  and  goes  to  our 
office,  and  they  do  the  buying. 

Q.  So  you  have  nothing  to  do  with  the  buying  of  meats, 
is  that  right?  A.  That  is  right. 

•  •  •  •  • 
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Cross-Examination  by  Mr.  Kennedy  {Resumed). 

Q.  Are  you  a  member  of  Local  88?  A.  That  is  right. 

Q.  Do  you  recall  attending  the  September  23rd  meeting 
of  the  union?  A.  Some wheres  along  about  that. 

*  *  *  *  •  | 

Q.  Well,  at  the  meeting  that  you  attended  in  the  latjter 
part  of  last  year,  didn’t  you  attend  such  a  meeting?  A.j  I 
attended  some  meetings  the  latter  part  of  last  year,  when 
the  important  meetings  was  up,  yes,  sir. 

Q.  At  all  those  important  meetings  you  did  attend? 
A.  Yes. 

Q.  What  did  Mr.  Blassie  say  with  reference  to  St.  Louis 
Independent  Packing  Company?  A.  He  just  asked  us|  to 
patronize  where  we  could  our  brother  members. 

*  *  *  •  • 

| 

WILLIAM  ROSE,  was  called  as  a  witness,  and  being  first 

duly  sworn  to  tell  the  truth,  the  whole  truth  and  nothing 

but  the  truth,  testified  as  follows : 

Direct  Examination  by  Mr.  Craig. 

Q.  Will  you  state  your  full  name,  please,  sir?  A.  William 
Rose. 

Q.  (By  the  Court.)  What  is  your  name?  A.  Williim 
Rose. 

i 

•  •  •  *  • 

Q.  What  is  your  business  or  occupation?  A.  I  ^m 
business  representative  for  the  Meat  Cutters  Union,  Local 
No.  88. 
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Q.  Mr.  Bose,  are  you  familiar  with  a  meat  market  or 
grocery  store  called  the  Torena  Meat  Company  on  Sixth 
Street?  A.  I  am. 

Q.  Will  you  state  whether  or  not  in  September  or  Octo¬ 
ber  of  1953  you  had  occasion  to  go  into  that  store  ?  A.  Yes, 
I  would  say  that  I  was  in  the  store,  just  when  I  would  not 
be  positive  as  to  what  date  or  just  when. 

Q.  Can  you  give  us  an  approximate  time  on  that?  A.  I 
would  say  that  it  would  have  been  sometime  in  the  latter 
part  of  September  or  the  first  part  of  October  because  I 
think  I  collect  statements,  and  our  statements  are  for  the 
members,  are  issued  quarterly. 

Q.  You  are  speaking  of  the  year  1953?  A.  That  is 
right. 

Q.  Do  you  know  who  the  owner  of  that  store  is?  A.  Mr. 
John  Rallo  as  far  as  I  know,  he  is  the  man  that  I  do  busi¬ 
ness  with  or  talk  to,  he  is  a  member  of  the  union. 

•  •  •  •  • 
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Q.  Is  he  the  man  you  usually  talk  to  when  you  go  into 
the  store?  A.  Yes. 

Q.  Is  there  any  other  Mr.  Rallo  in  that  store?  A.  I 
could  not  say  positive  what  the  man’s  name  is,  I  am  assum¬ 
ing  that  it  is  his  father  who  is  around  the  store  sometimes, 
not  all  the  time. 

*  #  •  #  • 
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Q.  (By  Mr.  Craig.)  All  right,  Mr.  Rose.  Now,  while 
you  were  in  there  talking  with  Mr.  Rallo  did  you  say  either 
to  John  Rallo  or  Nick  Rallo  that  they  should  take  the 
Mayrose  products  oil  of  their  shelves  or  out  of  their  store, 
and  that  if  they  did  not  do  it  that  something  would  happen 
to  them?  A.  No,  I  did  not  say  that. 


Q. 

not. 
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Did  you  say  anything  to  that  effect!  A.  No,  II  did 


Cross-Examination  by  Mr.  Kennedy. 

i 

•  *  •  •  * 

Q.  Well,  you  do  a  lot  of  business  with  people  who  iare 
not  owners  of  the  store,  is  that  right?  A.  Not  too  much,  no. 
Q.  You  do  on  some  occasions?  A.  Not  too  much,  nol 


Mr.  Stribling :  I  want  to  ask  a  question  or  two. 

i 

Q.  (By  Mr.  Stribling.)  It  is  a  fact,  is  it  not,  that  during 
the  summer  of  1953  your  union  changed  its  organizational 
strategy  so  as  to  call  for  solicitation  of  union  membership 
primarily  by  the  union  members  ? 

Mr.  Craig :  If  your  Honor  please — 

A.  About  what  time  did  you  say? 

Mr.  Craig :  Just  a  moment. 

The  Court :  Just  a  moment. 

i 

Mr.  Craig :  I  wish  to  object  to  the  question  on  the  ground 
that  it  goes  beyond  the  scope  of  the  direct  examination.  I 

The  Court:  Overruled. 

Q.  (By  Mr.  Stribling.)  Do  you  understand  that  ques¬ 
tion?  A.  I  did  not  get  the  date. 

Q.  In  the  summer  of  1953  I  said,  your  union  changed  jits 
policy  and  adopted  a  policy  of  having  its  members  do  the 
soliciting  to  get  salesmen  to  join  the  union?  A.  I  believe 
that  happened  sometime  before  ’53. 

Q.  Well,  in  any  event,  in  the  summer  of  1953  your  unibn 
was  following  a  policy  of  having  the  members  do  the 
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soliciting  insofar  as  getting  salesmen  into  the  union  was 
concerned,  isn’t  that  right!  A.  That  is  right. 

458- 

Q.  Now,  isn’t  it  a  fact  that  in  the  late  summer  of  1953 
and  the  fall  of  1953  you  were  told  by  Mr.  Blassie  and  other 
officers  of  the  union,  of  the  union’s  policy  of  encouraging 
its  members  to  buy  only  from  union  salesmen!  A.  Yes, 
that  was  the  policy,  yes. 

Q.  And  that  policy  was  explained  to  you  by  the  officers 
of  the  union,  was  it  not!  A.  Yes. 

•  *  •  •  » 
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Q.  Well,  in  any  event  you  had  been  instructed  to  follow 
a  policy  of  urging  your  members  to  buy  only  from  union 
salesmen? 

-463- 

A.  Yes,  that  is  right. 

The  Court :  Announce  a  brief  recess. 

•  •  •  •  * 

Q.  (By  Mr.  Stribling.)  Your  duty  as  business  agent 

puts  you 

on  the  street  calling  on  Local  88  members  in  the  different 
butcher  shops  practically  all  the  time,  doesn ’t  it  ?  A.  That 
is  right. 

Q.  Isn’t  it  true  that  from  the  time  of  the  union’s  change 
of  strategy  as  to  organizing  salesmen  which  you  have  just 
testified  about,  you  were  almost  constantly  calling  on  your 
own  members  in  the  shops  and  urging  them  to  buy  only 
from  union  salesmen!  A.  I  wxmld  do  that,  yes,  sir. 

Q.  And  that  has  continued  practically  to  the  present 
date,  hasn’t  it?  A.  That  has,  yes. 

*  •  •  •  # 
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AUGUST  GIESEKE,  was  called  as  a  witness,  and  being 

first  duly  sworn  to  tell  the  truth,  the  whole  truth  arid 

nothing  but  the  truth,  testified  as  follows : 

Direct  Examination  by  Mr.  Craig. 

Q.  Will  you  state  your  full  name,  please,  sir?  A.  August 
Gieseke. 

Q.  Where  do  you  live,  Mr.  Gieseke?  A.  5681  Pernod 
Street,  St.  Louis,  Missouri. 

Q.  What  is  your  business  or  occupation?  A. 

Treasurer  Meat  Cutters  Union  88. 

Q.  How  long  have  you  been  secretary-treasurer  of  Me^t 
Cutters 

464-5 ^7  I 

Local  88?  A.  Thirteen  or  fourteen  years. 

Q.  Mr.  Gieseke,  is  your  local  union  a  voluntary  uniij- 
corporated  association?  A.  Yes,  sir. 

Q.  Is  it  operating  under  a  charter  of  the  Amalgamate^ 
Meat  Cutters  and  Butcher  Workmen  of  North  America, 
A.  F.  of  L.?  A.  Yes,  sir. 

Q.  With  reference  to  the  class  of  people  over  which 
your  union  has  jurisdiction  and  the  type  or  industry  ove]r 
which  your  union  has  jurisdiction,  will  you  inform  the 
court  generally  what  your  jurisdiction  is?  A.  Our  locall 
union  jurisdiction  is  retail  meat  cutters,  wholesale  meajt 
cutters,  poultry  workers,  white  collar  meat  salesmen  an<J 
fish  workers. 

Q.  With  reference  to  the  white  collar  salesmen  of  the 
St.  Louis  Independent  Packing  Company,  does  your  unioiji 
have  jurisdiction  over  that  class  of  employees?  A.  Yes, 
sir. 

i 

•  •  •  i  • 
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Q.  (By  Mr.  Craig.)  Mr.  Gieseke,  in  connection  with  the 
jurisdiction  of  your  union  to  represent  salesmen  of  meat 
packing  houses,  I  will  ask  you  to  state  to  the  Court  whether 
your  organization  does  as  a  fact  represent  for  the  purpose 
of  collective  bargaining  salesmen  of  any  of  the  meat  pack¬ 
ing  houses  in  the  St.  Louis  area?  A.  Yes,  sir. 

•  •  •  •  • 
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Q.  (By  Mr.  Craig.)  Approximately  how  many  white 
collar  salesmen  in  the  St.  Louis  labor  market  area  of  this 
category  belong  to  your  union?  A.  About  170. 

Q.  And  for  approximately  how  many  different  com¬ 
panies  do  they  work?  A.  About  six  different  companies. 
#  *  *  *  * 

Q.  (By  Mr.  Craig.)  Are  the  salesmen  of  the  St.  Louis 
Independent  Packing  Company  members  of  your  union? 
A.  No,  sir. 

Q.  Mr.  Gieseke,  did  your  union  undertake  any  sort  of 
campaign  or  program  to  organize  the  salesmen  of  the 
St.  Louis  Independent  Packing  Company?  A.  Yes,  sir. 

Q.  Can  you  tell  us  approximately  vrhen  that  program 
was  undertaken?  A.  We  started  that  program  sometime 
in  the  month  of  May,  1952,  that  was  the  beginning  of  it. 
*  *  *  *  • 

Q.  (By  Mr.  Craig.)  Did  you  at  that  time,  namely  in 
May,  1952  advise  the  St.  Louis  Independent  Packing  Com¬ 
pany  of  the  undertaking  of  that  program? 

*  •  •  *  • 

A.  Yes,  sir. 

Q.  (By  Mr.  Craig.)  And  did  you  do  that  orally  or  in 
writing?  A.  Done  it  by  letter. 


I 


113 


Q.  Do  you  remember  to  whom  the  letter  was  directed? 
A.  It  was  directed  to  the  superintendent,  Mr.  Ware  of  the 
Independent  Packing  Company. 

Q.  Mr.  Gieseke,  I  am  going  to  hand  you  a  letter  whi^h 
has 

been  marked  Respondent’s  Exhibit  D  for  identification, 
and  I  will  ask  you  to  state  what  that  is.  A.  That  is  a  copy 
of  letter  I  sent  to  Mr.  Stanley  Ware,  General  Manager  of 
the  St.  Louis  Independent  Packing  Company  dated  May 
15,  1952. 

Q.  Is  that  the  letter  about  which  you  have  just  testi¬ 
fied?  A.  Yes,  sir. 

Mr.  Craig:  If  Your  Honor  please,  I  wish  to  offer  in 
evidence  at  this  time  Respondent’s  Exhibit  D,  which  is 
a  copy  of  letter  dated  May  15,  1952  addressed  to  Ms. 
Stanley  Ware,  General  Manager  St.  Louis  Independent 
Packing  Company,  824  South  Vandeventer  Avenue,  St. 
Louis,  Missouri. 


<3?  *^33“ 


(See  page  153  for  Respondent’s  Exhibit  D.) 

Q.  (By  Mr.  Craig.)  Mr.  Gieseke,  in  addition  to  th^ 
picketing  to  which  you  refer  in  your  letter  of  May  15, 
1952  did  your  union  undertake  with  its  members  any  ad¬ 
ditional  program  directed  to  the  organization  of  the  salesj- 
men  of  the  company?  A.  Yes,  sir. 

Q.  And  what  was  that  program  that  you  undertook! 
A.  We  mentioned  it  time  and  again  in  our  meetings  that 
our  members,  those  who  have  the  buying  power  should 
buy  meat  only  from  salesmen  who  belong  to  our  organizaf 
tion  and  to  refrain  from  buying  meat  from  other  salesmeij 

that  do  not  belong  to  our  organization. 

•  •  •  *  « 


i 


i 

i 
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Q.  (By  Mr.  Craig.)  Will  you  tell,  Mr.  Gieseke,  who 
you  mean  in  referring  to  “we”  told  the  members  at  the 
union  meetings?  A.  Myself  and  the  president  of  the 
union. 

Q.  Who  is  the  president  of  the  union?  A.  Nicholas 
Blassie. 

Q.  Did  you  make  those  appeals  to  your  union  members 
at  union  meetings  prior  to  writing  this  letter  in  May, 
1952?  A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  whether  or  not  the  picketing 
to  which  you  refer  in  your  letter  and  the  appeals  to  buy 
only  from  union  members  during  your  meetings  were 
both  directed  to  one  and  the  same  purpose?  A.  Yes,  sir. 

Q.  And  what  was  that  purpose?  A.  To  organize  the 
unorganized  salesmen  into  organization. 

Q.  After  you  wrote  your  May  letter  in  which  you  refer 
to  picketing  did  your  union  actually  picket  the  premises 
of  the  company?  A.  No,  sir. 

Q.  Will  you  state  to  the  Court  the  reason  why  you 
did  not  picket  as  you  indicated  you  would  in  your  letter? 

a 943? 

A.  Well,  w*e  reviewed  our  position  as  far  as  organization 
was  concerned  and  it  was  taken  up  with  our  executive 
board  and  we  directed  our  thoughts  to  another  channel. 

Q.  Mr.  Gieseke,  as  I  understand  it,  you  decided  not  to 
picket  after  you  wrote  the  May  letter,  is  that  right,  sir? 
A.  Yes,  sir. 

Q.  Then  did  your  labor  organization  decide  later  that 
you  would  picket?  A.  Yes,  sir. 

•  •  •  •  • 
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(Last  question  and  answer  read.) 

Q.  (By  Mr.  Craig.)  Mr.  Gieseke,  I  will  hand  you  jthis 
letter  which  has  been  marked  Petitioner’s  Exhibit  No.  1, 
and  ask  you  whether  or  not  you  signed  that  letter  and 
directed  it 
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to  the  company?  A.  Yes,  sir. 

Q.  I  observe,  Mr.  Gieseke,  that  this  letter  which  its  in 
evidence  is  dated  September  2,  1953,  and  that  you  stated 
therein  that  you  would  begin  picketing  on  September  10, 
1953.  Will  you  state,  please,  sir,  whether  or  not  ^our 
union  did  begin  picketing  on  September  10,  1953?  A.  We 
did,  sir.  j 

Q.  How  long  did  that  picketing  continue? 

•  •  •  •  • ! 
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Mr.  Craig:  We  offer  to  prove  that  were  the  witness 
permitted  to  testify  in  answer  to  the  question  propounded 
to  him  that  he  would  testify  that  picketing  began  on  or 
about  September  10,  1953  and  ceased  on  September  11, 
1953,  at  which  time  the  State  Court  issued  a  restraining 
order  enjoining  the  picketing. 

Mr.  Stribling:  We  object  to  the  offer  on  the  spe 
grounds  which  we  stated  in  support  of  our  objection. 

The  Court:  Sustained. 


•  *  #  *  *  | 

4st-  wy  \ 

Q.  (By  Mr.  Craig.)  At  any  time  since  your  ldbor 
organization  undertook  your  campaign  to  organize  |  the 
St.  Louis  Independent  Company  salesmen  have  you]  or 
has  any  officer  or  representative  of  the  union  to  yiour 
knowledge  ever  demanded  of  the  company  that  it  ^ign 
a  contract  with  your  union?  A.  No,  sir. 
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Q.  Have  you  requested  that  they  sign  a  contract  with 
your  union?  A.  No,  sir. 

Q.  Have  you  ever  demanded  or  requested  that  they 
recognize  your  union  as  the  collective  bargaining  repre¬ 
sentative  of  their  salesmen?  A.  No,  sir. 

Q.  Has  your  union  at  any  time  picketed  any  of  the 
super  markets  or  retail  stores  in  which  your  butchers 
work  by  reason  of  any  matters  or  things  relating  to  the 
St.  Louis  Independent  Packing  Company?  A.  No,  sir. 

Q.  Mr.  Gieseke,  you  refer  to  some  statements  or  ap¬ 
peals  which  you  and  Mr.  Blassie  had  made  to  your  mem¬ 
bers;  I  will  ask  you  to  tell  the  court  at  what  place  or 
places  were  those  appeals  made? 

A.  Those  appeals  were  made  at  our  general  meetings. 

Q.  And  have  they  been  made  on  more  than  one  occa¬ 
sion?  A.  Yes,  sir. 

#  *  •  •  • 

Q.  (By  Mr.  Craig.)  How  often  does  your  membership 
meet?  A.  Once  a  month. 

Q.  Have  those  appeals  been  made  by  you  and  Mr. 
Blassie  at  your  union  meetings,  at  every  meeting? 
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A.  Yes,  sir. 

Q.  What  have  you  said  and  what  have  you  heard  Mr. 
Blassie  say  at  those  meetings  concerning  this  subject? 
A.  We  have  constantly^  advised  our  members,  especially 
those  who  have  had  the  buying  power,  to  buy  meats  only 
from  salesmen  that  were  members  of  our  union  and  en¬ 
courage  those  meat  buyers  of  a  salesman  that  was  non¬ 
union  to  encourage  him  to  join  our  organization. 

Q.  During  the  course  of  the  meetings  have  you,  or 
within  your  presence  and  hearing  has  Mr.  Blassie  said 


anything  about  fines  if  your  appeal  was  disregarded!?  A. 
No,  sir. 

Q.  I  observe  that  yon — I  heard  that  yon  said  thatf  yon 
have  appealed  to  yonr  members  particularly  those  j  who 
have  the  buying  power  to  buy  from  union  members;  and 
not  non-union  members;  is  that  in  substance  what  you  $aid? 
A.  Yes,  sir. 

Q.  Did  you,  or  did  Mr.  Blassie  within  your  presence 
and  hearing  say  anything  to  those  members  pertaining  to 
the  handling  of  meat  products  of  the  St.  Louis  Independ¬ 
ent  Packing  Company?  A.  No,  sir. 

Q.  Did  you  say  anything  concerning  the  transposing 
of  those  products? 

A.  No,  sir. 

****•; 


buy 

tes. 


Q.  (By  Mr.  Craig.)  Mr.  Gieseke,  before  the  last  re¬ 
cess  I  believe  you  testified  that  you  and  Mr.  Blassie  asked 
your  members  to  buy  from  union  salesmen  and  not  to 

from  non-union  salesmen;  is  that  correct,  sir?  A. 

.  I 

sir. 

Q.  And  did  I  inquire  of  you  whether  or  not  when  you 
and  Mr.  Blassie  appealed  to  your  members  whether  ;  you 
said  anything  to  them  with  reference  to  handling  ofj  the 
products  of  the  St.  Louis  Independent  Packing  Company? 
A.  We  never  mentioned  the  word  “handling”. 


*  i 


Q.  (By  Mr.  Craig.)  Did  you  mention  working  upop 
goods  of  the  company?  A.  No,  sir. 


the 


*  *  •  *  * 

A j 

Q.  (By  Mr.  Craig.)  Then  as  I  understand  it,  Mr. 
Gieseke,  prior  to  January  of  1954  you  appealed  to  your 
members  not 
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to  buy  or  purchase  from  non-union  salesmen,  and  after 
January  of  1954  you  added  to  that  not  to  buy  Mayrose 
products?  A.  Yes,  sir. 

Q.  Is  that  your  testimony,  sir?  Did  you  give  any 
advice  or  instructions  to  your  members  telling  them  what 
to  do  in  the  event  they  were  ordered  or  directed  by  their 
boss  to  buy  the  products  of  this  company?  A.  Yes,  sir. 

Q.  And  what  did  you  tell  them  in  that  regard?  A.  I 
have  told  them  that  if  the  employer  insisted  on  buying  the 
Independent  products  to  sell  it  and  display  it. 

•  *  #  •  • 

Q.  (By  Mr.  Craig.)  You  have  testified  to  these  appeals 
to  your  union  members  during  the  course  of  union  meet¬ 
ings.  Have  you,  or  Mr.  Blassie,  or  any  other  officer  of  the 
union  to  your  personal  knowledge  made  such  appeals  out¬ 
side  of  the  union  meetings?  A.  No,  sir. 

Q.  Have  you  directed  bulletins  to  your  members  through 
the  mails  containing  any  similar  appeals?  A.  Yes,  sir. 

Q.  Other  than  the  bulletins  and  the  conversation  in  the 
union  meetings  can  you  recall  whether  or  not  any  similar 
appeals  have  been  made  at  any  other  places  or  other 
times?  A.  No,  sir. 

Q.  You  have  testified,  Mr.  Gieseke,  that  you  directed 
appeals  of  that  nature  to  your  members  who  have  buying 
power,  were  those  appeals  in  any  way  directed  to  any  of 
your  members  who  do  not  have  buying  power? 

*  •  •  •  • 

mr  Ys's' 

A.  We  appealed  to  the  general  members;  we  urged 
them  to  purchase  meats,  not  to  purchase  Mayrose  prod¬ 
ucts. 

•  •  •  •  • 
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Cross-Examination  by  Mr.  Kennedy. 

Q.  In  the  appeals  yon  made  to  yonr  members  of  your 
nnion  you  made  absolutely  no  distinction  in  your  appeals 
to  them  as  to  their  status,  is  that  right?  A.  Yes^  we 
made  a  distinction;  we  were  referring  to  buyers,  ipeat 
buyers. 

Q.  After  what  date  did  you  start  making  your  distinc¬ 
tion?  A.  Somewheres  along  in  January  this  year. 

I 

Q.  And  prior  to  January  of  this  year  there  was  abso¬ 
lutely  no  distinction  in  the  appeals  that  you  made  to  ^our 
members,  there  was  no  distinction  as  to  their  status?!  A. 
I  don’t  quite  understand  your  question. 

Q.  Well,  you  say  after  January  20th,  or  after  some¬ 
time  in  January  of  this  year  there  was  a  distinction  in  the 
status  of  the  various  members  to  which — 

Mr.  Ratner :  I  am  going  to  object  to  this,  if  your  Hcinor 
please.  Counsel  is  putting  words  in  the  witness’s  motith. 
This  idea  of  distinction  between  the  members,  that  Was 
made  by  this  witness,  is  something  of  Mr.  Kennedy’s  <pon- 
coction.  The  witness  did  not  testify  he  made  a  distinction 
between  them;  Mr.  Kennedy  did. 

Mr.  Kennedy:  The  witness  testified  sometime  in  Janu¬ 
ary — 

*  •  •  •  *  : 

mrpsy  I 

A.  We  appealed  to  our  general  membership  not  to  pur¬ 
chase  meat  products  from  the  Independent  Packing  Com¬ 
pany. 

Q.  (By  Mr.  Kennedy.)  The  entire  membership?  !  A. 
That  is  right. 

j 

•  *  •  •  « 
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Questions  by  Mr.  Stribling. 

Q.  Mr.  Gieseke,  during  the  period  prior  to  the  January, 
1954  meeting,  you  did  give  instructions  to  your  business 

agents  as  they  were  traveling  about  in  the  stores  to  urge 
your  policy  of  dealing  only  with  union  salesmen,  did  you 
not?  A.  Yes,  sir. 

Q.  And  during  the  period  up  to  January,  1954,  Bill 
Rose  and  other  business  agents  were  going  about  in  the 
stores  urging  people  to  deal  only  with  union  salesmen, 
were  they  not?  A.  No,  sir.  Did  you  say  that  was  my 
instructions  ? 

Q.  Yes.  A.  No,  sir. 

Q.  Well,  were  not  instructions  given  to  Bill  Rose  and* 
other  business  agents  as  they  made  their  trips  about  the 
stores  to  urge  on  your  members  the  policy  of  buying  only 
from  non-union  salesmen?  A.  No,  sir. 

•  •  *  •  • 

Q.  (By  Mr.  Stribling.)  Weren’t  your  business  agents, 
such  as  Bill  Rose  and  others  during  the  period  from  the 
summer  of  1953  up  to  January  1954  instructed  in  their 
calls  in  the 

different  shops  to  urge  on  your  members  the  policy  of 
buying  only  from  union  salesmen?  A.  No,  sir. 

Q.  Well,  after  you  made  this  change  at  the  January 
meeting  as  you  said  and  gave  instructions  not  to  buy  Mav- 
rose,  did  you  give  the  same  instructions  to  your  business 
agents?  A.  No,  sir. 

Q.  Do  you  mean  to  say  that  you  gave  those  instructions 


to  your  members  but  did  not  tell  your  business  agents  about 
it?  A.  Yes,  sir. 

Q.  (By  the  Court.)  Why  was  that?  A.  Our  attorneys 
advised  us  not  to  say  anything  in  the  markets  with  refer¬ 
ence  to  the  Mayrose  products,  for  us  to  refrain. 

Q.  In  the  markets?  A.  Yes,  sir. 

•  •  •  *  • 

. 

Redirect  Examination  by  Mr.  Craig. 

•  •  •  •  •  | 

Q.  Did  you  give  your  business  agents  any  instructions 
as  to  whether  or  not  they  were  to  discuss  that  subject  while 
they  were  in  the  physical  presence  of  the  stores  where  yjour 
members  work?  A.  Yes,  sir. 

Q.  What  instructions  did  you  give  them?  A.  I  in¬ 
structed  them  when  they  visited  those  markets  not  to  jsay 
anything  about  the  Mayrose  products  or  about  their  sales¬ 
men. 

•  •  •  •  • 

Recross  Examination  by  Mr.  Stribling. 

Q.  Did  you  give  them  any  instructions  as  to  whether 
they  should  talk  about  buying  from  non-union  salesmen 
without  mentioning  a  particular  company?  A.  No,  jsir. 

Q.  As  a  matter  of  fact,  you  knew,  did  you  not,  that  your 

salesmen  had  been — excuse  me,  that  your  business  agents 
had  been  calling  in  the  various  stores  and  had  been  urging 
your  members  to  buy  only  from  union  salesmen,  didn’t 
you?  A.  Not  to  our  knowledge  and  that  was  not  our  in¬ 
structions. 
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Trial  Examiner's  Exhibit  L 
Item  1. 

United  States  District  Cottrt 
For  the  Eastern  District  of  Missouri, 
Eastern  Division. 


V.  Lee  McMahon,  Regional  Di¬ 
rector  of  the  Fourteenth  Region 
of  the  National  Labor  Relations 
Board,  for  and  on  behalf  of  the 
National  Labor  Relations  Board, 

Petitioner , 
vs. 


I  Civil  No.  9741(1) 
f  Moore,  C.  J. 


Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88, 

Respondent.  4 


Petition  for  an  Injunction  Under  Section  10  (1)  of  the 
National  Labor  Relations  Act,  as  Amended. 

To  the  Honorable,  the  Judges  of  the  United  States  District 
Court  for  the  Eastern  District  of  Missouri : 

Comes  now  V.  Lee  McMahon,  Regional  Director  of  the 
Fourteenth  Region  of  the  National  Labor  Relations  Board 
(herein  called  the  Board),  and  petitions  this  Court  on  be¬ 
half  of  the  Board,  pursuant  to  Section  10  (1)  of  the  Na¬ 
tional  Labor  Relations  Act,  as  amended  June  23,  1947  (61 
Stat.  136;  29  U.  S.  C.  Supp.  V,  Sec.  141,  et  seq.;  (herein 
called  the  Act),  for  appropriate  injunctive  relief  pending 
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the  final  adjudication  of  the  Board  with  respect  to  the 
matters  pending  before  the  Board  on  a  charge  alleging  that 
respondent  has  engaged  in  and  is  engaging  in  conduct  in 
violation  of  Section  8  (b),  subsections  (4)  (A)  and  (4)j  (B) 
of  the  Act. 

In  support  thereof,  petitioner  respectfully  shows  as  fol¬ 
lows: 

i 

1.  Petitioner  is  Regional  Director  of  the  Fourteenth 
Region  of  the  Board,  an  agency  of  the  United  States,;  and 
files  this  petition  for  and  on  behalf  of  the  Board. 

2.  Respondent,  Amalgamated  Meat  Cutters  and  Butcher 
Workmen  of  North  America,  AFL,  Local  No.  88  (herein 
called  Local  88),  an  unincorporated  association,  is  a  l^bor 
organization  within  the  meaning  of  Sections  2  (5),  8  (b)j  and 
10  (1)  of  the  Act,  with  its  principal  office  at  St.  Louis,  Mis¬ 
souri,  and  at  all  times  material  herein  has  been  engaged)  and 
is  now  engaged  within  this  judicial  district  in  promoting 
and  protecting  the  interests  of  its  employee  members  and 
in  transacting  business. 


3.  Jurisdiction  of  this  proceeding  is  conferred  upon  this 
Court  by  Section  10  (1)  of  the  Act. 


4.  On  or  about  January  22,  1954,  Swift  &  Company 
(herein  called  Swift),  pursuant  to  the  provisions  of  the  Act, 
filed  a  charge  with  the  Board  alleging  that  respondent!  has 
engaged  in  and  is  engaging  in  unfair  labor  practices  within 
the  meaning  of  Section  8(b),  subsections  (4)  (A)  and  (4) 
(B)  of  the  Act.  A  copy  of  said  charge  is  attached  hereto 
as  Exhibit  A,  and  made  a  part  hereof. 

5.  Said  charge  was  thereafter  referred  to  petitioned  as 
Regional  Director  of  the  Fourteenth  Region  of  the  Bdard 


for  investigation  and  was  investigated  by  petitioner 
under  his  supervision. 


and 
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6.  After  such  investigation,  petitioner  has  reasonable 
cause  to  believe  that  the  said  charge  is  true  and  that  a  com¬ 
plaint  of  the  Board  based  thereon  should  issue  against  re¬ 
spondent  pursuant  to  Section  10(b)  of  the  Act.  More  par¬ 
ticularly,  and  upon  the  basis  of  such  investigation  and  the 
evidence  disclosed  as  a  result  thereof,  petitioner  has  reason¬ 
able  cause  to  believe,  and  believes,  that  respondent  has  en¬ 
gaged  in  and  is  engaging  in  conduct  in  violation  of  Section 
8(b),  subsections  (4)  (A)  and  (4)(B)  of  the  Act,  and  af¬ 
fecting  commerce  within  the  meaning  of  Section  2,  sub¬ 
sections  (6)  and  (7)  of  the  Act,  as  follows: 

(a)  Swift,  an  Illinois  corporation,  is  engaged  in  the 
business  of  processing,  distributing  and  selling  meats,  dairy 
products,  agricultural  products  and  fertilizers.  It  operates 
many  plants  throughout  the  United  States  and  its  annual 
receipts  are  approximately  two  billion  dollars.  Through 
its  division  called  St.  Louis  Independent  Packing  Company, 
Swift  operates  a  meat  packing  plant  in  the  city  of  St.  Louis, 
Missouri,  which  does  an  annual  business  amounting  to 
more  than  $1,000,000.00.  In  the  operation  of  its  St.  Louis 
plant  Swift  annually  purchases  livestock  valued  in  excess 
of  $500,000.00  directly  from  out  of  state,  and  annually 
sells  and  ships  finished  products  valued  in  excess  of  $500,- 
000.00  to  points  outside  the  State  of  Missouri. 

(b)  On  or  about  September  2,  1953,  respondent  de¬ 
manded  that  Swift  recognize  respondent  as  the  collective 
bargaining  representative  of  Swift’s  salesmen  employees 
and  that  Swift  enter  into  a  collective  bargaining  agreement 
with  it,  although  respondent  had  not  been  certified  as  the 
representative  of  said  employees  in  accordance  with  Section 
9  of  the  Act 
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(c)  Since  on  or  about  September  23,  1953,  respondent 
has  engaged  in,  and  by  orders,  instructions,  directions,  ap¬ 
peals,  and  other  means,  has  induced  and  encouraged  Em¬ 
ployees  of  retail  food  establishments  in  and  about !  St. 
Louis,  Missouri,  and  of  other  employers  to  engage  in, 
strikes  or  concerted  refusals  in  the  course  of  their  employ¬ 
ment  to  buy,  use,  process,  transport,  or  otherwise  handle 
or  work  on  goods,  materials,  articles  and  commodities  of 
Swift,  or  to  perform  services,  objects  thereof  being  (1)  to 
force  or  require  their  respective  employers,  and  other  Em¬ 
ployers,  to  cease  using,  selling,  handling,  transporting^  or 
otherwise  dealing  in  the  products  of  Swift,  or  to  cease  do¬ 
ing  business  with  Swift  and  (2)  to  force  or  require  Sydft 
to  recognize  or  bargain  with  respondent  as  the  collective 
bargaining  representative  of  Swift’s  salesmen  employees, 
although  respondent  has  not  been  certified  as  the  represen¬ 
tative  of  said  employees  in  accordance  with  Section  ^  of 
the  Act. 

I 

i 

7.  It  may  be  fairly  anticipated  that  respondent  will  re¬ 
peat  and  continue  its  acts  and  conduct  hereinabove  set  forth 
in  paragraph  6,  subparagraph  (c),  or  similar  acts  and  Con¬ 
duct  in  violation  of  Section  8  (b),  subsections  (4)  (A)  and 
(4)  (B)  of  the  Act.  It  is  therefore  essential  and  appro¬ 
priate,  just  and  proper,  for  the  purposes  of  effectuating  jthe 
policies  of  the  Act,  and  in  accordance  with  the  provisions 
of  Section  10  (1)  thereof  that,  pending  the  final  adjudica¬ 
tion  of  the  Board  with  respect  to  these  matters,  respondent 
be  enjoined  and  restrained  from  the  commission  of  the  dcts 
above  alleged,  similar  acts,  or  repetitions  thereof. 


i 

i 
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Wherefore,  petitioner  prays: 

(1)  That  the  Court  issue  an  order  directing  respond¬ 
ent  to  appear  before  this  Court,  at  such  time  and  place  as 
the  Court  may  direct,  and  show  cause,  if  any  there  be,  why 
an  injunction  should  not  issue  enjoining  and  restraining 
respondent,  its  officers,  agents,  servants,  employees,  mem¬ 
bers  and  all  persons  in  active  concert  or  participation  with 
them,  pending  final  adjudication  by  the  Board  of  such 
matters,  from: 

Engaging  in,  or  by  picketing,  orders,  instructions,  direc¬ 
tions,  appeals,  or  by  any  like  acts  or  conduct,  or  by  per¬ 
mitting  any  such  to  remain  in  existence  or  effect,  inducing 
or  encouraging  the  employees  of  retail  food  establishments 
in  and  about  St.  Louis,  or  of  any  other  employer,  to  engage 
in,  a  strike  or  a  concerted  refusal  in  the  course  of  their 
employment  to  buy,  use,  process,  transport,  or  otherwise 
handle  or  work  on 
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any  goods,  articles,  materials  or  commodities  of  Swift,  or 
to  perform  services,  where  an  object  thereof  is  (1)  to  force 
or  require  their  respective  employers,  or  any  other  em¬ 
ployer  or  other  person  to  cease  using,  selling,  handling, 
transporting,  or  otherwise  dealing  in  the  products  of  Swift, 
or  to  cease  doing  business  with  Swift,  or  (2)  to  force  or  re¬ 
quire  Swift  to  recognize  or  bargain  with  respondent  as  col¬ 
lective  bargaining  representative  of  any  of  the  salesmen 
employees  of  Swift  unless  and  until  respondent  is  certified 
as  the  representative  of  said  employees  in  accordance  with 
Section  9  of  the  Act. 

(2)  That  upon  return  of  said  order  to  show  cause,  the 
Court  issue  an  order  enjoining  and  restraining  respondent 
in  the  manner  set  forth  above. 


(3)  That  the  Court  grant  such  other  and  further  relief 
as  may  be  just  and  proper. 

Dated  at  St.  Louis,  Missouri,  this _ day  of  April,  19(54. 

V.  Lee  McMahon, 

Regional  Director,  Fourteenth 
Region,  National  Labor  Re¬ 
lations  Board. 

/s/  George  J.  Bott, 

George  J.  Bott, 

General  C owns  el, 

/s/  David  P.  Findling, 

David  P.  Findling, 

Associate  General  Counsel, 

/s/  Winthrop  A.  Johns, 

Winthrop  A.  Johns, 

Assistant  General  Counsel, 

/s/  Harry  G.  Carlson, 

Harry  G.  Carlson, 

Chief  Law  Officer,  Fourteenth  Region, 

/s/  Ralph  E.  Kennedy, 

Ralph  E.  Kennedy, 

Attorney, 

National  Labor  Relations  Board, 

935  TJ.  S.  Court  House  &  Custom  House, 

1114  Market  Street, 

St.  Louis  1,  Missouri. 
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State  of  Missouri,  ) 

City  of  St.  Louis.  J  ss* 

V.  Lee  McMahon,  being  first  duly  sworn,  deposes  and 
says  that  he  is  Regional  Director  of  the  Fourteenth  Region 
of  the  National  Labor  Relations  Board,  that  he  has  read 
the  foregoing  petition  and  Exhibit  and  knows  the  contents 
thereof,  that  the  statements  made  upon  personal  knowledge 
are  true  and  that  those  made  on  information  and  belief,  he 
believes  to  be  true. 


V.  Lee  McMahon. 

Subscribed  and  sworn  to  before  me  this _ day  of  April, 

1954. 


Notary  Public. 

Commission  Expires . . . . 
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Trial  Examiner’s  Exhibit  1. 

Item  2. 

United  States  District  Court 
For  the  Eastern  District  of  Missouri, 
Eastern  Division. 


V.  Lee  McMahon,  Regional  Direc¬ 
tor  of  the  Fourteenth  Region  of 
the  National  Labor  Relations 
Board,  for  and  on  behalf  of  the 
National  Labor  Relations  Board, 

Petitioner , 
vs. 

Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88, 

Respondent.  J 


Civil  No.  9741(1) 
Moore,  C.  J. 


Order  to  Show  Cause. 

Upon  the  petition  of  V.  Lee  McMahon,  Regional  Director 
of  the  Fourteenth  Region  of  the  National  Labor  Relations 
Board,  for  an  injunction  enjoining  and  restraining  Amal¬ 
gamated  Meat  Cutters  and  Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88,  from  engaging  in  certain  ac^s 
in  violation  of  the  National  Labor  Relations  Act,  as 
amended,  pending  the  final  adjudication  of  the  National 
Labor  Relations  Board  with  respect  to  such  matters,  anp 
good  cause  appearing  therefor, 


130 


It  Is  Ordered  that  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  AFL,  Local  No.  88, 
appear  before  this  Court  on  the  30th  day  of  April,  1954 
at  10  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
at  the  United  States  Court  House,  12th  and  Market  Streets, 
St.  Louis,  Missouri,  and  then  and  there  show  cause,  if 
any  there  be,  why,  pending  the  final  adjudication  of  the 
National  Labor  Relations  Board  with  respect  to  such  mat¬ 
ters,  it,  and  its  agents,  servants,  employees,  attorneys, 
members  and  all  other  persons  in  active  concert  or  par¬ 
ticipation  with  it,  should  not  be  enjoined  and  restrained 
as  prayed  in  said  petition,  and 

It  Is  Further  Ordered  that  Amalgamated  Meat  Cutters 
and  Butcher  Workmen  of  North  America,  AFL,  Local  No. 
88,  file  an  answer  to  the  allegations  of  said  petition  with 
the  Clerk  of  this  Court  and  serve  a  copy  thereof  upon  the 
petitioner  at  his  office  located  at  Room  935,  U.  S.  Court  and 
Custom  House,  12th  and  Market  Streets,  St.  Louis,  Mis¬ 
souri  on  or  before  the  28th  day  of  April,  1954,  and 
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It  is  Further  Ordered  that  service  of  a  copy  of  this 
Order  together  with  a  copy  of  the  petition  and  exhibits 
upon  which  it  is  issued  be  forthwith  made  by  the  United 
States  Marshal  upon  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  AFL,  Local  No.  88, 
and  upon  Harold  A.  Thomas,  Jr.  and  G.  Carroll  Striebling, 
the  charging  parties,  in  any  manner  provided  in  the  Rules 
of  Civil  Procedure  for  the  United  States  District  Courts, 
or  by  registered  mail,  and  that  proof  of  such  service  be 
filed  herein. 

Done  at  St.  Louis,  Missouri,  this  20th  day  of  April,  1954. 

Geo.  H.  Moore  /s/ 

United  States  District  Judge . 
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Trial  Examiner’s  Exhibit  1. 

Item  3. 

United  States  District  Court 

For  the  Eastern  District  of  Missouri, 
Eastern  Division. 


- — — —  I 

i 

V.  Lee  McMahon,  Regional  Direc-  ' 
tor  of  the  Fourteenth  Region  of 
the  National  Labor  Relations 
Board,  for  and  on  behalf  of  the 
National  Labor  Relations  Board, 

7  i 

Petitioner,  U  Civil 
vs.  No.  9741(1) 

Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88, 

i 

Respondent.  ^ 


Respondent’s  Return  to  the  Order  to  Show  Cause  Issued 

Herein. 

Comes  now  Respondent,  Local  Union  No.  88,  affiliated 
with  the  Amalgamated  Meat  Cutters  and  Butcher  Work¬ 
men  of  North  America,  A.  F.  of  L.,  and  for  its  return  to 

i 

the  order  to  show  cause  issued  herein,  states: 

i 

i 

1.  With  reference  to  paragraph  one  (1)  of  Petitioner’s 
petition,  Respondent  admits  each  and  every  allegation 
therein  contained. 
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2.  With  reference  to  paragraph  two  (2)  of  Petitioner’s 
petition,  Respondent  admits  each  and  every  allegation 
therein  contained. 

3.  With  reference  to  paragraph  three  (3)  of  Petition¬ 
er’s  petition,  Respondent  admits  the  allegation  therein 
contained. 

4.  With  reference  to  paragraph  four  (4)  of  Petitioner’s 
petition,  Respondent  admits  each  and  every  allegation 
therein  contained. 

5.  With  reference  to  paragraph  five  (5)  of  Petitioner’s 
petition,  Respondent  admits  that  said  charge  was  referred 
to  Petitioner  as  Regional  Director  of  the  Fourteenth  Re¬ 
gion  of  the  Board  for  investigation  but  denied  that  said 
charge  was  in  fact  investigated. 

6.  With  reference  to  the  first  paragraph  of  paragraph 
six  (6)  of  Petitioner’s  petition,  Respondent  denies  each 
and  every 
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allegation  therein  contained. 

7.  With  reference  to  sub-paragraph  (a)  of  paragraph 
six  (6)  of  Petitioner’s  petition,  Respondent  admits  each 
and  every  allegation  therein  contained. 

8.  With  reference  to  sub-paragraph  (b)  of  paragraph 
six  (6)  of  Petitioner’s  petition,  Respondent  denies  each 
and  every  allegation  therein  contained. 

9.  With  reference  to  sub-paragraph  (c)  of  paragraph 
six  (6)  of  Petitioner’s  petition,  Respondent  denies  each 
and  every  allegation  therein  contained. 

10.  With  reference  to  paragraph  seven  (7)  of  Petition¬ 
er’s  petition,  Respondent  denies  each  and  every  allegation 
therein  contained. 

11.  For  its  further  return  to  the  order  to  show  cause 
issued  herein,  Respondent  states  that  it  is  the  sole  and 
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exclusive  collective  bargaining  representative  for  and!  on 
behalf  of  the  salesmen  of  various  meat  packing  and  meat 
processing  companies  in  the  St.  Louis,  Missouri,  labor 
market  area ;  that  as  such  it  has  the  right  and  duty  to  Col¬ 
lectively  bargain  with  said  companies  concerning  |  the 
wages,  hours  and  working  conditions  under  which  said 
salesmen  shall  be  required  to  render  their  services ;  that 
the  wages,  hours  and  working  conditions  so  established 
through  the  process  of  collective  bargaining  then  becomes 
the  established  wages,  hours  and  working  conditions  |for 
this  labor  market  area;  that  the  salesmen  of  Swift  &  Com¬ 
pany  do  not  belong  to  any  union  and  Respondent  does  |not 
represent  or  claim  to  represent  them  for  the  purpose!  of 
collective  bargaining  or  for  any  other  purpose ;  that  SyviLt 
&  Company  is  engaged  in  the  same  type  of  business  ^nd 
industry  as  are  the  various  meat  packing  and  meat  proc¬ 
essing  companies  whose  salesmen  belong  to  and  are  repre¬ 
sented  for  purposes  of  collective  bargaining  by  Respond¬ 
ent  Union;  that  there  is  an  interdependence  of  economic 
interest  between 
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Swift  &  Company  and  said  other  companies;  that  ithe 
standard  of  wages,  hours  and  working  conditions  existing 
with  reference  to  the  non-union  salesmen  of  Swift  &  Com¬ 
pany  have  a  tendency  to  affect  those  of  union  employers 
and  employees;  and  that  even  in  those  instances  wlJere 
portions  of  the  wages,  hours  and  working  conditions  of 
Swift  &  Company^  non-union  salesmen  equal  those j  of 
union  salesmen  of  like  companies,  the  receipt  of  some  like 
benefits  by  said  non-union  salesmen  without  equal  union 
responsibility  creates  intrau/nion  unrest  and  affects  the 
bargaining  power  of  Respondent  union. 

12.  For  its  further  return  to  the  order  to  show  canse 
issued  herein,  Respondent  states  that  by  reason  of  ^he 
matters  and  things  last  above  pleaded,  and  by  reasoii  of 
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its  desire  to  extend  its  membership  throughout  the  entire 
industry  in  which  it  has  jurisdiction,  it  previously  under¬ 
took  to  persuade  the  salesmen  of  Swift  £  Company  to  the 
desirability  of  becoming  members  of  Respondent  union; 
that  as  a  part  of  its  undertaking  in  that  connection,  Re¬ 
spondent,  in  September  of  1953,  established  a  picket  line 
at  and  about  the  premises  of  Swift  &  Company  with  signs 
reading  to  the  effect  that  the  salesmen  of  said  company 
are  non-union ;  that  said  picketing  teas  engaged  in  for  tine 
purpose  of  using  and  exercising  the  right  of  Respondent 
to  inform  and  acquaint  the  public  generally  of  the  fact  that 
Swift  £  Company's  salesmen  are  non-union;  that  it  was 
the  desire  of  Respondent,  in  instituting  and  carrying  on 
such  an  advertising  or  publicity  program,  to  persuade 
Swift  &  Company’s  salesmen  and  the  general  public,  and 
Swift  &  Company’s  salesmen  through  the  persuasion  of 
the  general  public,  to  the  cause  of  unionism;  that  if  such 
persuasion  were  successful,  the  tendency  thereof  would  be 
to  provide  and  insure  steady  employment,  stabilized 
wages,  hours  and  working  conditions  for  all  like  employees 
in  the  St.  Louis  labor  market  area;  that  it  was  the  desire 
and  hope  of  Respondent ,  in  instituting  and  carrying  on 
such  an  advertising  or 
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publicity  program,  that  Swift  &  Company ’s  salesmen  would 
be  persuaded  to  the  desirability  of  unionism  by  the  in¬ 
fluence  of  public  opinion;  that  all  of  the  picketing  of  the 
premises  of  Swift  &  Company  which  was  engaged  in  was 
peaceful  in  manner  and  lawful  in  purpose;  that  in  the 
course  of  such  picketing  neither  this  Respondent,  and  no 
one  at  its  request,  command,  direction  or  connivance,  or 
with  its  knowledge,  approval  or  authority,  actual  or  im¬ 
plied,  committed  any  acts  of  violence,  or  intimidation,  or 
molested  Swift  &  Company’s  employees  or  customers,  or 
in  any  way  whatsoever  illegally  interfered  with  or  at- 
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tempted  to  interfere  with  the  free  access  of  Swift  &  Com¬ 
pany’s  employees,  customers  and  suppliers,  in  coming  to 
or  going  from  the  premises  of  Swift  &  Company  or  any 
other  place,  or,  in  the  course  of  such  picketing  perforjmed 
or  permitted  any  unlawful  act  of  interference,  force,  threat, 
coercion  or  intimidation  in  connection  with  the  sale  or 
delivery  of  goods  or  supplies  to  or  from  Swift  &  Company’s 
place  of  business  or  has  acted  wantonly,  unlawfully,  or 
maliciously  in  any  respect  concerning  the  issues  involved 
in  such  picketing,  or  has  participated  in  any  agreerrtent, 
combination  or  undertaking  in  violating  of  any  Federal  or 
State  law,  or  has  intimidated  or  interfered  with  Swift  & 
Company,  its  employees  or  customers,  or  has  committed 
any  illegal  act,  but  rather,  Respondent  states  thati  its 
activities  have  been  limited  to  peaceful  picketing  and  per¬ 
suasion. 

i 

13.  For  its  further  return  to  the  order  to  show  c^use 
issued  herein,  Respondent  states  that  it  has  never  picketed 
any  of  the  customers  or  suppliers  of  Swift  &  Company,; has 
never  stated  that  it  intended  to  do  so,  and  does  not,  in  fact, 
intend  to  so  picket. 

14.  For  its  further  return  to  the  order  to  show  cs|use 
issued  herein,  Respondent  states  that  during  the  course  of 
the  meetings  of  the  union,  it  has  directed  the  attention  of 
its  members  to  the  fact  that  salesmen  of  various  St.  Lduis, 
Missouri,  packing  and 
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meat  processing  companies  are  members  of  the  union  and 
has  requested  all  of  its  members  who  are  vested  by  their 
employers  with  the  authority  and  discretion  to  purchase 
meat  and  meat  products  from  sources  of  their  own  choosing 
to  favor  their  brother  union  members  with  the  business 
rather  than  salesmen  who  are  non-union. 

i 

15.  For  its  further  return  to  the  order  to  show  cause 
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issued  herein,  Respondent  denies  that  at  any  time  since 
the  above  activities  began  has  it  attempted  unlawfully  to 
force  or  require  any  employer  or  any  other  person  to  cease 
doing  business  with  Swift  &  Company.  Respondent  states 
that  if,  as  a  matter  of  fact,  any  person,  firm  or  corporation 
has,  since  the  institution  of  the  above  pleaded  activities, 
refused  or  refrained  from  doing  business  with  Swift  & 
Company  or  has  withdrawn  patronage  from  Swift  &  Com¬ 
pany,  or  has  refused  to  deliver  or  accept  goods  from  it, 
then  such  acts  or  refusals,  if  any,  are  solely  the  result  of 
the  independent,  free  and  uncoerced  determination  of  such 
persons,  firms  or  corporations  not  to  do  business  with 
Swift  &  Company  so  long  as  its  salesmen  are  non-union 
or  to  exercise  their  right  to  purchase  from  union  salesmen 
rather  than  non-union  salesmen. 

16.  For  its  further  return  to  the  order  to  show  cause 
issued  herein,  Respondent  states  that  on  or  about  the  11th 
day  of  September,  1953,  Swift  &  Company  filed  suit  for 
an  injunction  against  Respondent  in  the  Circuit  Court  of 
the  City  of  St.  Louis,  Missouri,  said  suit  being  known  and 
numbered  as  cause  No.  67494-D  in  Division  No.  2  of  said 
Court ;  that  in  its  petition  for  an  injunction  Swift  &  Com¬ 
pany  pleaded  under  oath  that  “the  sole  purpose  of  the 
picketing  activities  of  defendants  herein  described  is  to 
force,  influence,  threaten,  coerce,  and  intimidate  the  said 
salesmen  employed  by  plaintiff  to  join  defendant  union, 
contrary  to  the  express  provisions  of  the  Labor-Manage¬ 
ment  Relations  Act  (Taft-Hartlev  Act),  and  the  law  of  the 
State  of  Missouri,  and  to 
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force,  influence,  threaten,  coerce,  and  intimidate  plaintiff 
to  influence  and  coerce  the  said  salesmen  to  join  the  said 
defendant  union,  contrary  to  the  express  provisions  of  the 
Taft-Hartley  Act  and  the  law  of  the  State  of  Missouri, 
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and  Section  29  Article  I  of  the  Constitution  of  Missouri” ; 
that  the  allegations  last  mentioned  are  the  same  in! sub¬ 
stance  as  paragraphs  four  (4)  and  six  (6)  (s),  six  ((J)(c) 
(2),  and  seven  (7)  of  petitioner’s  petition  herein;  jthat 
Swift  &  Company  further  pleaded  in  said  State  court 
action  that  Respondent  “threatened,  induced,  directed,  en¬ 
couraged,  and  instigated  members  of  defendant  union 'who 
are  employees  of  plaintiff’s  customers  to  refrain  from 
and  refuse  to  handle,  work  on,  or  deal  in  plaintiff’s  prod¬ 
ucts  and  to  engage  in  a  concerted  refusal  in  the  course  of 
their  employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  plaintiff’s  products,  or  to 
perform  their  usual  services,  with  the  object  and  purpose 
of  forcing  or  requiring  plaintiff’s  customers  to  cease  u^ing, 
selling,  transporting,  or  otherwise  dealing  in  the  products 
of  plaintiff,  and  to  cease  doing  business  with  plaintiff, 
thereby  causing  plaintiff’s  customers  to  refuse  to  purchase 
plaintiff’s  products  and  to  cease  doing  business  with  plain¬ 
tiff,  all  for  the  purpose  of  injuring  plaintiff’s  busines^,  in 
direct  violation  of  and  contrary  to  the  express  provisions 
of  the  Labor-Management  Relations  Act  (Taft-Hartley 
Act),  prohibiting  such  secondary  boycotts;  that  the  ^le¬ 
gations  last  mentioned  are  the  same  in  substance  as  para¬ 
graphs  four  (4),  six  (6)  (c)(1),  and  seven  (7)  of  Petition¬ 
er’s  petition  herein;  and  that  all  alleged  illegal  act .j  of 
Respondent  as  set  forth  in  Petitioner’s  petition  herein  iJoere 
alleged  by  Swift  £  Company  in  its  petition  in  the  afore¬ 
said  cause  instituted  in  said  State  Court. 

17.  For  its  further  return  to  the  order  to  show  cause 
issued  herein,  Respondent  states  that  on  the  11th  day  of 
September,  1953, 
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the  Honorable  Judge  William  B.  Flynn,  who  was  thep  in 
Division  No.  2  of  the  St.  Louis  Circuit  Court,  issued  an 
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ex  parte  temporary  restraining  order  in  said  State  Court 
action  in  which  this  Respondent  was  “enjoined  and  re¬ 
strained”: 

(a)  From  congregating  and  assembling  in  the  vi¬ 
cinity  of  plaintiff's  plant ,  office  and  place  of  business 
in  St.  Louis,  Missouri,  known  as  St.  Louis  Independent 
Packing  Company  or  in  or  adjacent  to  or  on  any  street 
or  sidewalk  adjacent  to  or  leading  to  or  entering  any 
of  them; 

(b)  From  parading  in  front  of,  around,  or  in  the 
vicinity  of  plaintiff’s  place  of  business,  office,  or  plant 
in  St.  Louis,  Missouri,  singly,  in  groups,  or  in  forma¬ 
tion,  and  from  picketing  of  plaintiff's  property,  plant, 
office,  or  business  ; 

(c)  From  interrupting,  obstructing  or  interfering 
with,  in  any  way,  free  ingress  and  egress  to  and  from 
plaintiff's  plant,  office  and  place  of  business,  by  any 
customer  of  plaintiff,  or  any  member  of  the  general 
public ; 

(d)  From  singly,  or  by  combination  together,  pre¬ 
venting,  hindering,  or  attempting  to  prevent  or  hinder 
any  person  or  persons  desiring  to  do  any  work  or 
labor  for  plaintiff  from  doing  such  work  or  labor; 

(e)  From  remonstrating  with,  threatening,  intimi¬ 
dating,  coercing,  or  attempting  to  coerce,  any  person 
against  delivery  of  any  products  to  plaintiff’s  place 
of  business,  office,  or  plant,  or  against  any  person 
attempting  to  patronize  plaintiff's  business; 

(f)  From  in  any  way  interfering  with  or  conspir¬ 
ing  to  interfere  with  the  freedom  of  contract  between 
plaintiff  and  its  employees,  or  between  plaintiff  and 
its  contract  or  common  carriers. 

18.  For  its  further  return  to  the  order  to  showT  cause 
issued  herein,  Respondent  states  that  the  injunction  last 
above  mentioned  is  still  in  full  force  and  effect  and  has 
been  in  full  force  and  effect  since  the  11th  day  of  Septem¬ 
ber,  1953;  that  the  said  cause  of  action  so  filed  in  said 
State  Court  is  still  pending  in  said  court,  having  been  tried 
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and  submitted  but  not  as  yet  having  been  finally  decided 
by  said  court;  that  all  of  the  illegal  acts  alleged  in  Peti¬ 
tioner’s  petition  were  likewise  alleged  by  Swift  & 
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Company  in  said  State  Court  action  and  were  in  said  court 
enjoined  as  above  stated  and  are  still  so  enjoined;  and 
that  by  reason  of  the  fact  that  the  very  illegal  acts  alleged 
by  Petitioner  herein  have  already  been  enjoined  by  An¬ 
other  tribunal,  there  is  no  reasonable  basis  now  to  issue  an 
injunction  upon  an  injunction  to  restrain  acts  which  have 
already  been  restrained.  Such  an  injunction  could  not  pe 
(t  just  and  proper 

19.  For  its  further  return  to  the  order  to  show  cause 
issued  herein,  Respondent  states  that  on  or  about  the  22nd 
day  of  January,  1954,  Swift  &  Company  filed  an  unfair 
labor  practice  charge  against  Respondent  with  the  Four¬ 
teenth  Region  of  the  National  Labor  Relations  Board,  sajid 
charge  being  identified  upon  the  records  of  the  Board  by 
number  14-CB-226 ;  that  it  was  alleged  in  said  charge  that 
this  Respondent  had  directed  its  activities  to  the  end  tljat 
Swift  &  Company  will  “be  forced  to  compel  or  influence 
its  city  salesmen  to  join  said  union”  in  violation  of  the 
Federal  Act ;  that  said  allegation  is  the  same  in  substance 

i 

as  the  allegations  contained  in  paragraphs  (4),  six  (6)(s) 
and  six  (6)  (c)(2)  of  Petitioner’s  petition  to  the  effect  that 
this  Respondent  intended  to  “force  or  require  Swift  to 
recognize  or  bargain  with  respondent  as  the  collective 
bargaining  representative  of  Swift’s  salesmen  employees, 
although  respondent  has  not  been  certified  as  the  repre¬ 
sentative  of  said  employees  in  accordance  with  Section  9 
of  the  Act”;  that  the  Petitioner  herein  investigated  said 
charge  so  filed  and  on  February  23,  1954  dismissed  the 
same  because  “the  charge  alleges  activities  that  do  not 
fall  within  the  scope  of”  the  portions  of  the  Act  alleged; 

i 
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that  Swift  &  Company  appealed  from  said  decision  of  the 
Petitioner  and  said  appeal  was  decided  by  the  General 
Counsel  of  the  National  Labor  Relations  Board  on  April 
23, 1954  wherein  said  General  Counsel  concluded  that  “both 
the  legislative  history  of  the  Act  and  decisional  precedent 
determine  that  the 
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strike  and  the  peaceful  picketing  in  support  of  it  were 
not  violative  of  the  Act,  and  therefore,  further  proceedings 
are  not  warranted”;  that  said  decision  on  appeal  is  a 
final  judgment  and  not  the  subject  of  further  appeal ;  and, 
therefore,  petitioner  can  have  no  reasonable  cause  to  be¬ 
lieve  that  the  activities  alleged  in  the  petition  violate 
Section  8{s){4)(B)  of  the  Act. 

20.  For  its  further  return  to  the  order  to  showr  cause 
issued  herein,  respondent  states  that  the  temporary  re¬ 
straining  order  issued  by  the  Circuit  Court  of  the  City  of 
St.  Louis ,  State  of  Missouri,  on  application  of  Swift  & 
Company,  is  illegal  and  invalid  in  all  respects  in  that  it 
operates  in  a  field  of  law  which  has  been  occupied  and  pre¬ 
empted  by  the  Congress  of  the  United  States  in  the  Taft- 
Hartley  Act  and  is  foreclosed  to  State  regulation,  and 
further  in  that  it  prohibits  respondent  from  engaging  in 
conduct  which  the  National  Labor  Relations  Act  protects 
and  guarantees  against  restraint  by  both  employers  and 
State  Courts  and  other  State  agencies; 

(a)  That  on  charges  filed  with  the  Board  by  Swift  & 
Company,  the  legality  and  protected  character  of  the  con¬ 
duct  thus  enjoined  by  the  State  Court  order  has  been  finally 
passed  upon  by  the  petitioner  and  by  the  General  Counsel 
of  the  National  Labor  Relations  Board  as  set  forth  above; 

(b)  That  the  National  Labor  Relations  Board  has  taken 
the  position  that  where  a  party  has  applied  for  and  ob¬ 
tained  injunctive  relief  from  a  State  Court  against  pro- 
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tected  or  other  conduct  in  the  Federally  pre-empted  field, 
and  where  such  party  has  also  filed  charges  with  the  Board 
submitting  the  alleged  illegal  conduct  for  adjudication  i  by 
the  Board,  and  where  the  Board  determines  to  apply  to  a 
Federal  District  Court  for  injunctive  relief  under  Section 
10(1)  to  restrain  conduct  which  the  Regional  Director  be¬ 
lieves  to  violate  Section  <9  (6)4  (.4),  or  (B),  it  is  the  pouper 
and  duty  of  the 
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Board  simultaneously  to  apply  for  injunctive  relief  to  re¬ 
strain  the  charging  party  from  enforcing  or  in  any  other 
way  giving  effect  to  the  Stale  Court  injunction  and  further 
requiring  said  party  to  seek  dissolution  of  such  Stale  Co\irt 
order; 

(c)  That  in  support  of  such  position  the  Board  hjas, 
in  judicial  proceedings  identical  to  those  now  before  tjiis 
Court, alleged  that  its  “jurisdiction  and  regulatory  author¬ 
ity  with  respect  to  the  labor  activities  on  which  it  had|  to 
pass  were  seriously  imperiled  by  the  (State  Court)  jin- 
junction  ”;  that  the  existence  of  a  State  Court  temporary 
restraining  order  “on  the  activities  of  a  union,  in  a  tjest 
of  its  economic  strength  against  an  employer,  is  norma)lly 
sufficient  to  terminate  these  activities ’ ’,  and  that  the  “issue 
of  final  relief  (becomes)  a  nullity”;  that  an“ inclusive  bap,” 
against  all  picketing,  like  the  temporary  restraining  order 
obtained  by  Swift  &  Company  in  this  case  throws  ‘  ‘  Federal 
regulation  out  of  balance”;  that  the  Board’s  power  ^nd 
duty  to  put  an  end  to  the  State  Court  restraint  is  par¬ 
ticularly  clear  “where,  as  here,  the  conflicting  State  pro¬ 
ceeding  involves  the  identical  conduct  and  parties  which 
are  at  the  same  time  involved  in  proceedings  before  the 
Board”;  that  “the  statutory  authority  of  the  Board  a^id 
the  Federal  District  Court  to  protect  the  lawful  activities 
of  labor  organizations  and  to  remedy  unfair  labor  practices 
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by  them  (is)  nullified  by  (temporary  restraining  orders 
issued)  by  the  State  Court”;  and  that  the  Board  is  em¬ 
powered  to  seek  injunctive  relief  in  the  Federal  Court 
to  prohibit  effectuation  of  the  State  Court  order  because 
“such  action  is  required  (to)  remove  unlawful  obstacles 
to  the  fulfillment  of  (the  Board’s)  obligations”; 

(d)  That  petitioner  was  at  all  times  and  at  all  times 
material  herein  has  been  fully  advised  of  the  pendency  of 
the  temporary  restraining  order  obtained  by  Swift  &  Com¬ 
pany  from  the  Circuit  Court  of  the  City  of  St.  Louis,  State 
of  Missouri,  and 
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has  been  fully  advised  that  the  conduct  therein  enjoined 
is  precisely  the  same  conduct  which  Swift  &  Company 
alleged  in  charges  filed  with  the  National  Labor  Relations 
Board  as  constituting  unfair  labor  practices,  which  conduct 
petitioner  has  found,  in  part,  to  be  protected  concerted  ac¬ 
tivity  under  the  Federal  Act  and  which  in  part  constitutes 
the  basis  of  petitioner's  application  for  temporary  relief 
herein; 

(e)  That  Respondent  has  urgently  requested  that  the 
National  Labor  Relations  Board  couple  with  its  petition 
for  injunctive  relief  herein  an  application  to  this  Court 
for  an  order  restraining  Swift  &  Company  from  enforcing 
or  permitting  to  remain  in  effect  the  temporary  restraining 
order  obtained  by  Swift  &  Company  from  the  Circuit  Court 
of  St.  Louis,  State  of  Missouri,  and  for  an  order  and  decree 
directing  Swift  &  Company  to  seek  a  dissolution  of  said 
State  Court  temporary  restraining  order  forthwith  on  the 
ground  that  the  existence  of  said  order  constitutes  an  ob¬ 
stacle  to  the  effectuation  of  the  exclusive  jurisdiction  vested 
by  Congress  in  the  National  Labor  Relations  Board  and 
this  Court  to  protect  the  rights  guaranteed  to  labor  or¬ 
ganizations  by  the  National  Labor  Relations  Act  and  to 
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restrain  nnfair  labor  practices,  if  any,  which  such  labor 
organizations  may  have  committed,  and  on  the  further 
ground  that  such  application  to  this  Court  by  the  Board 
is  indispensable  to  protect  the  rights  guaranteed  respond¬ 
ent  by  the  National  Labor  Relations  Act,  and  on  tjhe 
further  ground  that  respondent  is  entitled  to  fair,  equal 
and  non-discriminatory  treatment  from  the  National  Lalaor 
Relations  Board  and  the  General  Counsel  and  should  hot 
be  subjected  to  capricious  refusal  to  accord  to  the  respond¬ 
ent  precisely  the  same  relief  which  the  Board  has  accorded 
to  other  labor  organizations  identically  situated  in  similar 
cases. 


(f)  That,  notwithstanding  the  foregoing,  the  petitioner 
herein  has  failed  and  refused,  and  still  fails  and  refuses, 
to  so 
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apply  for  said  injunctive  relief  directed  to  Swift  &  Com¬ 
pany;  I 

(g)  By  the  foregoing  failure  and  refusal  to  ma^e 
timely  and  appropriate  application  to  this  Court  for  ijn- 
junctive  relief  to  protect  the  rights  guaranteed  respondent 
by  the  National  Labor  Relations  Act,  petitioner  has  failed 
in  his  obligation  to  perform  his  mandatory  duty  under  the 
National  Labor  Relations  Act  to  take  necessary  and  proper 
steps  to  effectuate  the  purposes  and  the  policies  of  the  Na¬ 
tional  Labor  Relations  Act  and  to  protect  the  exclusive 
jurisdiction  which  Congress  has  vested  in  the  National 
Labor  Relations  Board  a/nd  this  Court; 


(h)  By  his  failure  to  apply  for  such  injunctive  relief, 
petitioner  has  acted  arbitrarily,  capriciously  and  discrim- 
inatorily;  that  petitioner  thereby  seeks  to  impose  upon  the 
respondent  legal  burdens  without  lifting  his  hand  to  shield 
respondent  against  the  unlawful  restraints  upon  respond¬ 
ent’s  admittedly  lawful  and  protected  concerted  activities 


i 
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which  the  charging  party  herein,  Swift  &  Company,  has  un¬ 
lawfully  brought  to  bear ; 

(i)  That  petitioner,  therefore,  comes  into  this  Court 
with  unclean  hands,  and  it  cannot  in  law  or  in  equity  ask 
this  Court  to  aid  it  in  the  performance  of  one  portion  of 
its  statutory  duty  where  it  clearly  appears  that  he  is  fail¬ 
ing  and  refusing  to  perform  another  corollary  and  equally 
important  aspect  of  that  same  duty. 

21.  For  its  further  return  to  the  order  to  show  cause 
issued  herein,  Respondent  states  that  for  all  of  the  fore¬ 
going  reasons  Petitioner  does  not  have  reasonable  cause  to 
believe  that  Respondent  has  violated  or  is  in  violation  of 
Section  8(b)(4)(A)  or  (B)  of  said  Federal  Act. 

22.  For  its  further  return  to  the  order  to  show  cause 
issued  herein,  Respondent  states  that  any  order  of  this 
Honorable  Court  denying  to  it  the  right  to  picket  the 
premises  of  Swift  &  Company,  of  denying  to  it  the  right 
to  appeal  to  its  own  members  to 
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patronize  their  brother  union  members  rather  than  non¬ 
union  salesmen  will  deprive  it  of  its  constitutional  and 
statutory  rights  in  the  following  respects,  to-wit: 

(a)  That  it  will  deny  to  it  the  right  to  be  free  to  say 
and  publish,  through  the  medium  of  peaceful  picketing  and 
other  publications,  not  attended  by  violence,  intimidation, 
coercion  or  unlawful  conduct,  that  Swift  &  Company  is 
employing  non-union  salesmen,  in  violation  of  the  First 
and-  Fourteenth  Amendments  to  the  Constitution  of  the 
United  States. 

(b)  That  it  will  deny  to  it  the  right  to  be  free  to  say 
to  its  own  members  that  the  good  and  welfare  of  their 
union  will  be  best  served  by  doing  business  with  their 
brother  union  members  rather  than  with  non-union  sales - 


men,  in  violation  of  the  First  and  Fourteenth  Amendments 
to  the  Constitution  of  the  United  States. 

(c)  That  it  will  deny  to  it  and  its  members  the  right  to 
engage  in  concerted  activities  for  their  mutual  aid  and. 
protection,  in  violation  of  Section  seven  (7)  of  the  Labor- 
Management  Relations  Act  of  1947. 

(d)  That  it  will  deny  to  it  and  its  members  the  right  to 
express  views ,  argument  and  opinion,  in  violations  of  Sec¬ 
tion  <S(c)  of  the  Labor-Management  Relations  Act  of  19^7. 

» . 

Wherefore,  having  fully  made  its  return  to  the  order 
to  show  cause  issued  herein,  Respondent  prays  that  Peti¬ 
tioner’s  petition  be  dismissed  at  Petitioner’s  cost. 

Local  Union  No.  88,  affiliated  with 
the  Amalgamated  Meat  Cuttei's 
and  Butcher  Workmen  of  North 
America,  A.  F.  of  L. 


August  Gieseke, 

Secretary-Treasurer - 

i 
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State  of  Missouri,  ? 

City  of  St.  Louis.  J 

Before  me,  a  notary  public  for  and  within  the  City  of 
St.  Louis, 
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State  of  Missouri,  on  this  .  day  of  April,  1954,  per¬ 

sonally  appeared  August  Gieseke,  to  me  known  and  known 
to  me  to  be  the  person  wTho  signed  the  foregoing  instrument 
and  who  is  the  Secretary-Treasurer  of  said  union,  and  he, 
being  first  duly  sworn,  did  depose  and  say  that  the  matters 
and  things  therein  contained  are  true  to  the  best  of  his 
knowledge  and  belief. 


My  commission  expires : 


Notary  Public. 


Wiley,  Craig  &  Armbruster, 

By. - - 

Jacobs,  Kamin  &  Ratner, 


Wiley,  Craig  &  Armbruster, 

No.  4  North  8th  Street, 

St.  Louis,  Missouri, 
and 

Jacobs,  Kamin  and  Ratner, 

201  North  Wells  Street, 

Chicago,  Illinois, 

Attorneys  for  Respondent. 


I 
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Petitioner’s  Exhibit  1. 

(Union  Market  (Letterhead  of) 

Label) 

Amalgamated  Meat  Cotters 
Aug.  Gieseke  and 

Secy.-Treas.  Butcher  Workmen 

of  North  America — A.  F.  of  L. 

Local  Number  88 
1558  South  Vandeventer  Avenue 
Saint  Louis  10,  Missouri 

7  I 

September  2,  1953.  j 

Mr.  Stanley  Weir,  General  Manager, 

St.  Louis  Independent  Packing  Co., 

824  South  Vandeventer  Avenue, 

St.  Louis,  Missouri. 

| 

Dear  Sir : 

i 

This  is  to  inform  you  that  the  undersigned  labor  organi¬ 
zation  intends  to  picket  the  premises  of  your  company 
beginning  September  10, 1953,  for  the  purpose  of  publicising 
the  fact  that  your  salesmen  are  non-union. 

Advance  notice  of  our  intention  to  so  picket  is  b^ing 
given  to  you  in  order  that  you  may  have  ample  tim£  to 
make  any  arrangements  you  deem  necessary  for  the  pur¬ 
pose  of  handling  your  perishable  products  if  it  should  de¬ 
velop  that  such  picketing  will  in  anyway  create  a  problem 
with  your  perishable  merchandise. 

Very  truly  yours, 

(Signed)  Aug.  Gieseke 

Aug.  Gieseke,  Secret  ary -Treasurer, 

Meat  Cutters  Union ,  Local  88,  A.FX. 


Sidney  4300 


(Seal  of 

Meat  Cutters  Union, 
Local  88,  A.F.L.) 
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No  one  ran  fail  to  be  R rati¬ 
fied  when  he  review*  steady 
progress  made  by  American 
tabor. 

— Herbert  Hoover 


Oftiual  Ritfuvit 

Meat  Cotters  Local  No.  88 


A.  F.  of  L. 


BUY  SHARKS 
REGULARLY 
IN  YOUR 
CREDIT  UNION 


lUt  South  Vandcventer 


St.  Louis  10.  Mo. 


September,  October,  November,  December 


St.  Louis,  Missouri,  1958 


MISSOURI  MEMBERS  —  STRICTLY  ENFORCED  t 
Regular  Quarterly  Meeting,  WEDNESDAY,  JANUARY  27, 1954.  PLACE  ST.  LOUIS  HOUSE, 
2345  Lafayette  Ave.  TIME — Afternoon  meeting.  1:30  p.m.  prompt  Night  meeting,  8:00  p.m. 
prompt  You  may  attend  whichever  meeting  is  most  convenient  Attendance  is  compulsory 
— $3.00  fine  for  non-attendance.  Bring  enclosed  attendance  card  for  admission  and  deposit 
in  box  after  meeting. 

MEMBERS  REQUIRED  TO  ATTEND  THIS  ST.  LOUIS  MEETING  ARE  AS  FOLLOWS: 

SALESMEN  ST.  CHARLES 

ALL  ST.  LOUIS  RETAIL  SHOP  OWNERS  MAY  ALSO  ATTEND 

WHOLESALE  MEAT  CUTTERS 


WE  WISH  ALL  A  VERY  HAPPY  AND  PROSPEROUS  1954 
COOPERATION  .  .  .  1953  CLOSED  WITH  A  BANG 


THANKS  FOR  YOUR 
.  WITH  YOUR  HELP 


1953  was  very  good  to  Local  No.  88.  Wc  were  very  fortunate  that  we  were  able  to  negotiate  a  very 
healthy  “Health  and  Welfare  Program”  and  still  looking  into  the  future  for  better  things  in  life.  We 
have  now,  up  to  date,  members  covered  for  benefits — St.  Louis  and  St.  Louis  County  all  Retail  Workers 
who  are  members,  all  members  in  Fish  Houses  including  Office  Workers,  all  Wholesale  Meat  Cutters 
and  Meat  Salesmen. 

I 

On  December  15th,  we  negotiated  for  Madison,  Illinois’  members  the  same  program  as  in  St.  Louis 
Retail  .  .  $20.93  per  month  per  member  contribution  from  the  employer  into  the  Health  and  Welfare 
Fund. 

We  hope  that  the  year  of  1954  will  be  kind  to  us  so  that  we  may  be  able  to  negotiate  the  other 
segments  of  organization  into  the  same  plan. 


ST.  LOUIS  METROPOIITAN  HOTR  SUPPLY  COMPANY 

2816  North  Broadway 

On  November  20,  1953,  Swift  &  Company,  who  are  the  owners  of  this  hotel  supply  company,  broke 
relations  with  Local  88. 

Swift  &  Company  refused  to  pay  the  $18.20  per  month  per  member  into  the  Wholesale  Health  and 
Welfare  Fund,  which  was  retroactive  to  December  16,  1932.  The  result  was  after  an  eleven  month  delay 
on  Swift’s  part,  we  had  to  strike  this  plant.  The  Eight  men  involved  are  still  on  strike  and  the  plant 
is  closed  now.  It  behooves  every  member  to  refuse  to  purchase  any  of  the  Swift  Packing  Company 
products  regardless  of  name  brands. 

With  your  fine  cooperation  we  can  be  successful  in  putting  your  brother  members  back  to  work.. 


INDEPENDENT  PACKING  COMPANY 

The  injunction  case  of  Independent  Packing  Company  (Mayrose  Brands)  also  a  Swift  &  Company 
plant,  is  still  in  the  circuit  court.  Judge  Flynn  has  not  as  yet  dissolved  this  case.  !  Let  us  pray  that 
Judge  Flynn  is  a  friend  of  the  organized  labor  movement.  Don’t  forget  Mayrose  Brand  and  Hickory  Hill 
Bacon  are  also  Swift  &  Company  products. 

REMEMBER  LOCAL  88's  SLOGAN:  Here  is  my  duerJboolc,  Brother.  Please  let  me  see  yours 

©V  f[y.yh.  tv] 
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HERE  18  MY  DUES  BOOK.  BROTHER  or  SISTER . PLEASE  LET  ME  SEE  YOURS 

gaaaHaagMBM^Bn  ■  ■  — ...  ■  — p—  ■  —  .  i  —  — ss  .  g  u  : —  .  ..... a  - 

LA  MEAR  POULTRY  &  EGG  COMPANY,  Inc. 

.  We  were  successful  in  organizing  La  Mear  Poultry  Co.,  414  Cole  St.  This  company  is  now  Union  and  de¬ 
serves  your  patronage,  also  Chester  Franz  Poultry  Co.,  and  Missouri  Farmers  Association  are  Union  Houses. 
Patronize  our  friends  who  employ  our  Union  Members. 


HEALTH  AND  WELFARE 

Any  member  who  is  eligible  to  be  covered  by  our  Health  and  Welfare  Plan  should  double  check  whether 
your  employer  is  paying  on  you. 

No.  1. — Check  with  your  employer. 

No.  2. — Check  with  Mr.  Geo.  Marklin,  our  administrator,  by  calling  CEntral  4090. 

This  is  very  important  insofar  as  you  and  your  family  are  concerned.  Be  doubly  sure  that  you  are  cov¬ 
ered  so  that  there  won’t  be  a  misunderstanding  when  you  are  in  need  or  in  case  of  death. 

When  in  need  of  a  claim  form,  call  Mr.  Marklin,  CEntral  4090,  1712  Arcade  Bldg.,  8th  and  Olive. 


SHOP  OWNERS  NOTICE! 

We  regret  at  this  time  that  Shop  Owners  will  not  be  eligible  to  participate  in  Local  88’s  liberal  Health  and 
Welfare  Program,  but  we  expect  to  work  out  some  plan  in  the  future  whereby  a  Shop  Owner  will  be  accept¬ 
able  by  the  insurance  company  who  underwrites  this  plan. 

Any  Shop  Owner  who  through  misunderstanding  mailed  payments  in  on  himself  to  Mr.  Marklin,  the  ad¬ 
ministrator,  shall  call  him  at  CEntral  4090  and  request  a  refund.  Again — Shop  Owners  are  not  covered. 


MEMBERS^ON  SICK  LIST 

Please  pay  a  visit  to  oar  sick  brothers 
they  will  appreciate  it. 


Bro.  Glenn  Adams . 

Rrp.  Mike  BUwsie _ 

. St.  Mary’s  Hospital 

.  No.  3  Barcelona  Drive 

Bro.  Oscar  Bechtold 

. .5475  Shreve 

Bro.  Warren  Case . 

. .  Shumway,  Illinois 

Bro.  Mike  Connors 

1423  Granville  Place 

Bro.  Julius  Fritsch  . 

. 5602  S.  Compton 

Bro.  Aug.  Funke . 

. . . 4459  Holly 

Bro.  John  Goebel . 

Bro.  John  Groezingec 

.... . 4106w  Farlin 

8554  N.  Broadway 

Bro.  Victor  Hinkainp... 

. 4711  Stone 

Bro.  John  Hofer. 

Bro.  Nick  Kirchhoffer... 

Bro.  Jack  Lancaster . 

Bro.  Theo.  Lindwedel . 

Bro.  Pat  Mahoney . 

. 2528  E.  Sullivan 

. 7178a  Manchester 

. . . 3410  Chippewa 

.  . 4448  Lexington 

Bro.  Joe  Marek . . 

Box  Chas.  Prante . 

Brd.  A1  Rock . 

. Missouri  Baptist  Hospital 

.9747  Midland,  Overland,  Mo. 
.  _..5214  Thrash 

Bro.  Wm.  Rubin. . 

. Colton  Drive 

Bro.  John  Schmitz . 

Veterans  Hospital 

Bro.  A1  Stengal 

5S81a  Patton 

Bro.  Fred  Walton . 

9352  Rr»md* 

Bro.  Nick  Wester- . 

. . 4026  Bates 

Bro.  Fred  Wiedmann . 

Bro.  Geo.  WoIIbrinck . 

— . Jit  St  Rose  Hospital 

. . 9050  Natural  Bridge 

DEATHS  SINCE  LAST  REPORT 

Bro.  Wm.  Koepp . . October  9,  1953 

Bro.  N.  O.  Edwards. . November  22,  1953 

Bro.  Wm.  L.  Hunt _ _ December  10,  1953 

Bro.  Gene  Smith . . December  17,  1953 

Bro.  John  Campbell . December  25,  1953 

APPLICATIONS  ON  FILE  FOR 
MEMBERSHIP— ST.  LOUIS 

Mildred  Benz,  wrapper . Kroger 

Sylvia  Boveri,  wrapper . A  &  P 

Clarine  Claspill,  wrapper  A  A  Meat  Co.,  2025  Gravoia 

Margaret  Donton,  wrapper . Muehling  Packing  Co. 

Shirley  Kearns,  wrapper . Kroger 

Leona  Keller,  wrapper . Kroger 

Jeanne  Mertens,  wrapper - Kroger 

Lucille  VanDyke,  wrapper— . . . A  &.  P 

Arnold  Basile,  appr. . Marty’s  Super  Market, 

10005  Manchester  Rd. 

Raymond  Bick,  appr. . . . Bettendorf’s 

Robert  Crawford,  appr . . . — A  A  P 

Richard  Czapla,  appr. . Bettendorf’s 

Alfred  Friederich,  appr...Par-ko  Mkt.,  3155  Park  Ave. 

Robert  Garofalo,  appr. . Kroger 

John  Harris,  appr . Lincoln  Mkt.,  2600  Market  St. 

Thomas  Harrison,  appr. . .Food  Center 

John  Holdman,  Jr.,  appr. . .Althoff  Market, 

Fenton,  Mo. 


REMEMBER  LOCAL  88's  SLOGAN:  Here  b  my  dues  book,  Brother.  Please  let  me  see  yours 
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HERE  IS  MY  DUES  BOOK,  BROTHER  or  SISTER 


PLEASE  LET  ME  SEE  YOURS 


APPLICATIONS  ON  FILE  FOR 
MEMBERSHIP-^LLINOIS 


John  Kaiser,  appr . . Plaza  Market, 

1208  N.  Seventh  St. 

Frederick  Lafser,  appr. - - - A  &,  P 

Graziano  Mazzola,  appr. - Straub’s 

Guy  McRoberts,  appr _ Gershon’s  Market, 

2300  Cass  Ave. 

Jack  Cartun,  owner. _ 1188  N.  Union 

Ernest  Chestnut,  joumeyman—.Laclede  Pork  House 

Mkt.,  8501  Laclede 

William  Althaus,  laborer . Koncen  Meat  Co. 

(Wholesale) 

Alvin  Hodge,  laborer. . . . .Pfister  Meat  Co. 

(Wholesale) 

Bill  Davis,  laborer. . .Pfister  Meat  Co. 

(Wholesale) 

Don  Middendorf,  laborer . .Pfister  Meat  Co. 

(Wholesale) 

Willie  Watson,  laborer . Brown  Meat  Co. 

(Wholesale) 

Alphonso  Brown.. . .Missouri  Farmers  Poultry  Co. 

Araco  Burston... . Missouri  Farmers  Poultry  Co. 

Thomas  Lee . LaMear  Poultry  &.  Egg  Co.,  Inc. 

Eva  Del  Willis . LaMear  Poultry  &.  Egg  Co.,  Inc. 

Marion  Simpson . — Chester  Franz  Poultry  Co. 

Iva  Booker. - Meletio  Sea  Food  Co. 

Emma  Williams . Meletio  Sea  Food  Co. 

Leaner  Cosby . . . City  Fish  Co. 

Charles  Mason . Lynn's  Market 

John  Carroll,  salesman. . McFarland  Bros.  Meat  Co. 

Woodrow  Hazel,  salesman . General  Meat  Co. 

Paul  Visconti,  salesman . -...Schneider  Packing  Co. 

APPLICATIONS  FOR  REINSTATEMENT 
ST.  LOUIS 

Rudolph  Jaboor . Mound  City  Meat  Co., 

1556  S.  39th  St. 

MEMBERS  RECEIVED  BY  TRANSFER 
CARD — ST.  LOUIS 

Harold  Milke . From  Local  421,  Los  Angeles,  CAlif. 


Edward  Cook . From  Local  545,  St.  Louis,  Mo. 

Carl  Zeitler,  Jr. . From  Local  545,  St.  Louis,  Mo. 


MEMBERS  ACCEPTED  BY  RETIRING 
CARD— ST.  LOUIS 

Glenda  Mayer,  wrapper . Kroger 

8762  St.  Charles  Rd. 

Eugene  Harper,  journeyman . Extra 

Joe  Hussey,  journeyman . Hussey’s  Market, 

7124  W.  Florissant 

John  Kersting,  appr . Bettendorf’s, 

Hampton  Village 

Gregory  Stippec,  journeyman.. ..Rapp’s,  8455  Gravois 

Robert  Triplett,  journeyman . Weggeman’s  Mkt., 

Valley  Park,  Mo. 


Stella  Blunk,  wrapper. _ i _ Tri  City  Gro.  Co.. 

Mntnn  Rd,  Alton,  HL 
Theo.  Gitcho,  appr. . . . . _Tri  City  Gro.  Co. 

Buchanan  St.,  Edwardsville,  HL 

•  I 

MADISON  COUNTY,  ILLINOIS 

Retail  meat  cutters  and  wrappers  working  under 
the  new  Illinois  contract  are  also  now  covered  under 
the  Health  and  Welfare  Program,  February  1,  1954.  ( 

• 

OUR  GREATEST  ARMY  GENERAL  — 
GEORGE  PATTON.  JR J 

“May  he  rest  in  peace.” 

‘The  difficult  we  do  immediately,  the  impossible 
a  little  later  on.” 

General  Patton’s  slogan  was  adopted  by  the  offi¬ 
cers  of  the  Meat  Cutters’  Credit  Union  and  the  fol¬ 
lowing  is  evidence  that  we  have  measured  up  to  the 
famous  slogan. 

Shares  on  deposit  in  the  Meat  Cutters*  Credit  Un¬ 
ion  to  date,  $202,000.00  . .  our  goal  in  *54,  $408,000.00. 
Humber  of  loans,  456  .  .  .  our  goal  in  ’54,  1,000. 
Money  loaned  to  date,  $170,000.00  .  .  .  our  goal  in 
’54,  $375,000.00.  Members  of  the  Credit  Union  to 
date,  920  .  .  .  our  goal  in  '54,  i860. 

*  I 

Meat  Cutters'  Credit  Union  made  68  loans  in  De¬ 
cember  and  we  think  we  will  top  this  figure  in  Jan¬ 
uary,  1954. 

The  late  Brother  John  Campbell,  who  met  his  death 
by  accident  on  Christmas  Day,  was  a  member  of  the 
Meat  Cutters'  Credit  Union  and  his  $500.00  loan  was 
automatically  paid  up  by  the  credit  union  upon  his 
death.  1  am  sure  that  our  departed  Brother  Campbell 
has  the  satisfied  feeling  that  the  members  of  the 
credit  union  and  members  of ;  Local  Ho.  88  looked 
out  for  his  debt  after  he  left  ujs. 

For  further  information  of  the  members  of  Meat 
Cutters’  Union,  Local  Ho.  88.  and  the  Meat  Cutters’ 
Credit  Union,  as  of  this  date ;  we  do  not  have  one 
delinquent  loan  -  -  -  Why?  Because  we  do  not  permit 
our  members  to  become  delinquent.  We  do  not  need 
that  type  of  membership.  Sincere  members  is  what 
we  are  after  and  it  has  proven  conclusively  over  the 
past  twelve  months  that  with  !a  little  education  on 
the  part  of  the  officers  of  the  Credit  Union  we  have 
been  successful  in  getting  the  better  type  of  mem¬ 
bers  into  the  Credit  Union. 

We  had  to  re-call  two  loansj  this  past  year  from 


REMEMBER  LOCAL  88's  SLOGAN:  Here  is  my  dues  book,  Brother.  Please  let  me  see  yours 
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Respondent’s  Exhibit  D. 

(Union  Market  (Letterhead  of)  Sidney  4300 

Label) 

Amalgamated  Meat  Cntters 
Aug.  Gieseke  and 

Secy.-Treas.  Butcher  Workmen 

of  North  America — A.  F.  of  L. 

Local  Number  88 
1558  South  Vandeventer  Avenue 
Saint  Louis  10,  Missouri 

May  15th,  1952. 

Mr.  Stanley  Weir,  General  Manager, 

St.  Louis  Independent  Packing  Co., 

824  South  Vandeventer  Avenue, 

St.  Louis,  Missouri. 

Dear  Sir : 

This  labor  organization  is  contemplating  the  establish¬ 
ment  of  a  picket  line  at  the  premises  of  your  company  and 
we  desire  to  advise  you  of  the  objects  and  purposes  for 
which  such  picketing  will  be  conducted  and  of  our  attitude 
and  policy  with  respect  to  various  corollary  matters  that 
may  arise  in  the  course  thereof. 

According  to  information  available  to  us,  a  majority  of 
the  salesmen  employed  by  your  concern  are  not  members  of 
any  labor  organization.  We  are  interested  in  persuading 
those  employees,  if  possible,  and  by  the  use  of  lawful  means 
only,  to  apply  for  membership  in  our  local  union. 

In  connection  with  the  efforts  of  our  union  to  persuade 
non-union  employees  to  make  application  for  membership, 
we  have  found  that  public  opinion  plays  a  very  important 
role.  That  is  to  say,  if  the  employees  of  an  employer  cotne 
to  the  conclusion  that  the  public  (constituting  their  cus¬ 
tomers)  prefers  to  patronize  them  as  union  members,  sdch 
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employees  more  readily  respond  to  the  request  of  a  Union 
to  become  members.  Our  Union  intends  to  picket  the  prem¬ 
ises  operated  by  your  concern  in  a  peaceful  and  orderly 
manner,  without  violence,  threat  or  intimidation,  for  the 
purpose  of  advertising  to  the  public  that  your  said  em¬ 
ployees  are  “non-union”. 

In  conducting  that  publicity  program,  it  is  the  hope  of 
our  organization  that  the  public,  once  it  discovers  that  the 
majority  of  your  employees  are  not  members  of  our  Union, 
will  either  urge  your  said  employees  to  become  members  of 
our  Union,  or,  failing  that,  will  divert  its  patronage  to  those 
firms  who  do  employ  union  employees.  In  this  manner, 
with  the  approval  and  assistance  of  the  public,  our  Union 
hopes  to  provide  and  assure  steady  employment  for  its 
members  working  in  union  shops.  Our  Union  also  hopes 
that,  assuming  the  public  will  support  our  viewpoint  by 
withholding  its  patronage,  your  said  employees  will  be 

677 

persuaded,  by  the  weight  and  influence  of  such  public  opin¬ 
ion  only,  to  the  conclusion  that  affiliation  with  and  member¬ 
ship  in  our  Union  is  desirable.  It  is  the  further  hope  of 
our  Union  that  this  same  public  opinion,  if  given  by  the 
public,  will  incline  the  management  of  your  Company  to  the 
viewpoint  that,  if  lawfully  authorized  to  do  so,  it  will  desire 
to  enter  into  contractual  relations  with  our  organization. 

There  are  several  matters  to  which  we  "would  like  to  give 
special  emphasis:  (1)  This  Union  is  not  making  any  de¬ 
mand  at  this  time  upon  your  Company  or  its  management 
to  execute  or  agree  to  any  contract  with  our  Union  covering 
any  of  your  said  employees.  As  an  employer,  you  cannot  at 
this  time  lawfully  enter  into  such  a  contract  with  our  Union, 
or  recognize  our  Union  as  the  bargaining  representative  of 
your  said  employees,  because  your  Company  is  only  per¬ 
mitted  to  recognize  and  to  bargain  and  contract  with  a  union 
representing  a  majority  of  your  employees.  Therefore, 
even  if  your  Company  or  its  management  should  now  or 
hereafter  offer  to  recognize  our  Union  or  to  enter  into  a 
collective  bargaining  agreement  with  it,  covering  your  em¬ 
ployees,  our  Union  would  be  obliged  to  refuse  such  offer 
and  to  continue  to  refuse  the  same  until  your  said  em- 


ployees  have  lawfully  authorized  you  to  grant  such  Recog¬ 
nition  and  to  enter  into  such  a  contract  by  lawfully  desig¬ 
nating  our  Union  as  their  bargaining  representative,  j 

(2)  Our  Union  is  not  in  any  way  requesting  or  demand¬ 
ing  that  your  Company,  or  its  management  or  supervisors, 
interfere  with,  coerce  or  restrain  your  employees  tq  join 
our  Union,  or  any  other  Union,  inasmuch  as  employees 
have  a  right  to  join  or  not  to  join  a  union,  and  to  engage  in 
or  not  to  engage  in  organizational  activities.  Our  fjnion 
respects  those  rights  and  we,  therefore,  insist  that  the  offi¬ 
cers  and  supervisors  of  your  Company  permit  youR  said 
employees  to  be  free  in  such  matters  and  that  said  officers 
and  supervisors  refrain  from  interfering  with,  coercing  or 
restraining  your  said  employees  in  any  way  in  the  exercise 
of  those  rights.  In  like  manner,  our  Union  and  its  officers 
and  agents  will  scrupulously  avoid  any  action  calculated  to 
unlawfully  coerce,  interfere  with  or  restrain  your  employees 
in  the  exercise  of  those  rights. 

(3)  Please  advise  your  said  employees  that  they  are 
and  will  continue  to  be  free  to  come  and  go  as  they  please, 
to  work  or  not  work  as  they  please,  and  no  one  with  author¬ 
ity  from  our  Union  or  its  officers  and  agents  will  j  ever 
molest,  threaten,  coerce  or  unlawfully  interfere  with  jthem 
in  any  way  or  otherwise  substitute  violence  and  unlawful 
conduct  for  a  lawful  and  peaceful  appeal  to  reason. 

(4)  If  at  any  time  you  observe  or  have  your  attention 
called  to  the  fact  that  any  of  our  pickets  are  bothering, 
annoying,  threatening,  molesting  or  in  any  other  way  im¬ 
properly  or  unlawfully  conducting  themselves  with  Refer¬ 
ence  to  your  employees,  customers,  or  other  persons  having 
business  relations  with  your  Company,  you  are  requested 
to  inform  our  Union  immediately.  An 
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investigation  will  be  made  at  once.  If  your  report  is  fRund 
to  have  substance,  the  picket  or  pickets  responsible  will  be 
instantly  discharged  and  such  objectionable  conduct  will  be 
eliminated.  The  pickets  we  will  use  will  be  under  strict  in¬ 
structions  to  conduct  themselves  quietly,  orderly,  lawfully, 
and  in  a  peaceful  manner  at  all  times,  scrupulously  ayoid- 


156 

ing  any  interference  with  or  blocking  of  either  ingress  or 
egress  of  yonr  employees,  customers,  or  business  associates. 

In  conclusion,  we  wish  to  inform  you  that  our  Union 
intends  to  let  the  picketing  speak  for  itself  and  we  shall  do 
no  more  than  call  the  attention  of  the  public  to  the  fact  of 
the  picketing  and  thereby  request  the  support  of  the  public 
to  our  cause.  Our  Union  has  not  and  will  not  enter  into 
any  secret  agreement  or  understanding  with  any  other 
union  or  with  any  of  your  suppliers,  customers  of  business 
associates  to  refrain  from  doing  business  with  your  Com¬ 
pany.  Should  any  of  those  persons  refrain  from  doing 
business  with  you  it  wdll  be  due  solely  to  the  fact  that  such 
customer,  supplier  or  business  associate,  by  the  use  of  his 
own  free  and  independent  judgment,  has  decided  not  to  do 
business  with  you  as  long  as  your  employees  remain  non¬ 
union. 

Very  truly  yours, 

(Signed)  Aug.  Gieseke 

Aug.  Gieseke 

Secretary-T  reasurer 

Meat  Cutters  Union ,  Local  88,  A.F.L. 

Executive  Board 

(Seal  of 

Meat  Cutters  Union, 

Local  88,  A.F.L.) 

AG/vk 
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UNITED  STATES  OF  AMERICA. 

Before  the  National  Labor  Relations  Board 
Division  of  Trial  Examiners, 

Washington,  D.  C. 

Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88, 

and 

Harold  A.  Thomas,  Jr.,  and  G.  Car- 
roll  Stribling. 

Ralph  E.  Kennedy ,  Esq.,  and  Peter  Bauer,  Esqi,  for 
the  General  Counsel. 

I 

G.  Carroll  Stribling ,  Esq.,  Harold  A.  Thomas i  Jr., 
Esq.,  of  St.  Louis,  Mo.  and  Arthur  Curtis,  j Esq., 
of  Chicago,  Ill.,  for  the  Charging  Party. 

i 

Mozart  G.  Ratner,  Esq.,  of  Chicago,  Ill.  and  Barry 
H.  Craig,  Esq.,  of  St.  Louis,  Mo.,  for  the  Respond¬ 
ent. 

Before :  Thomas  S.  Wilson,  Trial  Examiner,  j 

i 

Intermediate  Report. 

Statement  of  the  Case. 

j 

Upon  a  charge  duly  filed  on  January  22,  1954,  alleging 
violations  of  Section  8  (b)  (4)  (A)  and  (B)  by  Harold  A. 
Thomas,  Jr.,  and  G.  Carroll  Stribling,  attorneys  for  gwift 
&  Co.,  hereinafter  referred  to  collectively  as  the  Charging 
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Party  or  Swift,  the  General  Counsel  of  the  National  Labor 
Relations  Board,  hereinafter  referred  to  as  the  General 
Counsel1  and  the  Board  respectively,  by  the  Regional  Di¬ 
rector  for  the  Fourteenth  Region  (St.  Louis,  Missouri), 
issued  a  complaint  dated  April  20,  1954,  against  Amalga¬ 
mated  Meat  Cutters  and  Butcher  Workmen  of  North  Amer¬ 
ica,  AFL,  Local  No.  88,  herein  called  the  Respondent  or 
the  Union.  The  complaint  alleges  that  the  Respondent 
had  engaged  in,  and  was  engaging  in,  unfair  labor  practices 
affecting  commerce  within  the  meaning  of  Section  8  (b) 
(4)  (A)  and  (B)  and  Section  2  (6)  and  (7)  of  the  National 
Labor  Relations  Act,  61  Stat.  136,  herein  called  the  Act. 
Copies  of  the  complaint,  the  charges,  and  the  notice  of 
hearing  thereon  were  duly  served  upon  the  Respondent  and 
the  Charging  Party. 

With  respect  to  the  unfair  labor  practices,  the  complaint 
alleged  in  substance  that,  since  on  or  about  September  23, 
1953,  the  Union  had  engaged  in,  and  by  orders,  instruc¬ 
tions,  directions,  appeals,  by-laws,  working  rules  and  other 
means  had  induced  and  encouraged  the 
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employees  of  various  retail  food  establishments  in  and 
about  St.  Louis,  Missouri,  to  engage  in  strikes  and  other 
concerted  refusals  “in  the  course  of  their  employment  to 
buy,  use,  process,  transport  or  otherwise  handle  or  work 
on”  products  of  Swift,  an  object  thereof  being  to  force 
or  require  said  employers  to  cease  doing  business  with 
Swift  and  to  force  or  require  Swift  to  recognize  and  bar¬ 
gain  with  Respondent  as  the  collective  bargaining  repre¬ 
sentative  of  Swift  employees. 

Respondent  duly  filed  its  answer  admitting  some  of  the 
allegations  of  the  complaint  but  denying  the  commission 
of  any  unfair  labor  practices. 

1.  This  term  specifically  includes  the  counsel  for  the  General  Counsel 
appearing  at  the  hearing. 
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Prior  to  the  hearing  in  the  instant  case,  the  General 
Counsel  on  April  20,  1954,  instituted  a  proceeding  un^er 
Section  10  (1)  of  the  Act,  in  the  United  States  District 
Court  for  the  Eastern  District  of  Missouri  seeking  an  in¬ 
junction  against  the  Respondent  pending  a  decision  by  the 
Board  in  the  instant  case.  A  hearing  was  held  in  that 
matter  before  the  Honorable  George  H.  Moore,  United 
States  District  Judge,  on  April  30,  May  18,  19,  20  abd 
21,  1954.  On  July  30,  1954,  Judge  Moore  entered  his  “Car¬ 
der  Granting  Temporary  Injunction ”  and  his  “Findings 
of  Facts  and  Conclusions  of  Law.  ’  ’ 

Pursuant  to  notice,  a  hearing  was  held  in  the  instant 
matter  in  St.  Louis,  Missouri,  on  June  30,  1954,  befcfre 
the  undersigned  Trial  Examiner.  The  General  Counsel, 
the  Respondent,  and  Swift  participated  in  the  hearing  iby 
counsel  and  were  afforded  full  opportunity  to  be  heard, ;  to 
examine  and  cross-examine  witnesses,  and  to  enter  the  evi¬ 
dence  bearing  upon  the  issues.  By  stipulation,  the  parties 
introduced  in  evidence  the  transcript  of  testimony  takjen 
before  Judge  Moore  and  thereupon  rested.  At  the  con¬ 
clusion  of  the  hearing,  the  undersigned  advised  the  parties 
of  their  rights  to  file  briefs  or  findings  of  facts  and  con¬ 
clusions  of  law  or  both.  On  July  20,  1954,  opening  briifs 
were  received  from  the  General  Counsel  and  the  Chargihg 
Parties;  on  July  27,  the  answering  brief  of  the  Respond¬ 
ent  was  received  and  on  August  12,  1954,  the  reply  briOfs 
of  General  Counsel  and  the  Charging  Party. 

Upon  the  entire  record  in  the  case,  the  undersigned  makes 
the  following: 
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Findings  of  Fact. 

I.  Commerce. 

Swift  &  Company,  an  Illinois  corporation,  is  engaged  in 
the  business  of  processing,  distributing  and  selling  meats, 
dairy  products,  agricultural  products,  and  fertilizers.  It 
operates  many  plants  throughout  the  United  States  and 
its  annual  receipts  are  approximately  2  billion  dollars. 
Through  its  division  called  St.  Louis  Independent  Packing 
Company,  Swift  operates  a  meat  packing  plant  in  the  city 
of  St.  Louis,  Missouri,  which  does  an  annual  business  in 
excess  of  $1,000,000.  In  the  operation  of  its  St.  Louis 
plant,  Swift  annually  purchases  live  stock  in  excess  of 
$500,000  directly  from  out  of  State,  and  annually  sells  and 
ships  finished  products,  valued  in  excess  of  $500,000,  to 
points  outside  the  State  of  Missouri. 

The  parties  agreed,  and  the  undersigned  finds,  that  Swift 
is  engaged  in  commerce  within  the  meaning  of  the  Act. 

II.  The  Respondent. 

Amalgamated  Meat  Cutters  and  Butcher  Workmen  of 
North  America,  AFL,  Local  No.  88,  an  unincorporated 
association,  is  a  labor  organization  within  the  meaning  of 
Section  2  (5)  of  the  Act. 
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III.  The  Alleged  Unfair  Labor  Practices. 

A.  The  Facts. 

The  easiest  thing  about  the  present  case  is  finding  the 
facts  because,  with  a  few  notable  exceptions,  they  are 
undisputed.  Determining  the  law  applicable  to  those  facts, 
however,  is  harder  for  the  parties  are  in  just  as  complete 
disagreement  here  as  they  are  in  agreement  on  the  facts. 
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A  large  portion  of  the  Respondents  membership  in  the 
St.  Louis  area  is  composed  of  butchers  employed  in  the 
numerous  meat  markets,  large  and  small,  which  dot  the 
city.  Some  1500  of  such  members  are  employed  in  th^se 
meat  markets  varying  in  size  from  one-man  markets  I  to 
those  of  the  big  chain  stores  which  employ  several  butchers 
each.  In  a  large  percentage  of  these  markets  the  owners 
have  authorized  one  or  more  of  these  employed  butchers 
to  purchase  the  meats  necessary  for  the  operation  of  the 
market.  This  authority  varies  from  complete  discretion 
in  regard  to  the  amounts  and  sources  of  such  purchases 
to  merely  recommending  what  supplies  are  needed  to  ihe 
purchasing  agent. 

Swift,  is,  of  course,  one  of  the  prime  suppliers  of  meats 
in  the  area.  It  employs  a  corps  of  salesmen  who  secure 
orders  for  Swift’s  products  by  either  calling  on  the  mar¬ 
kets  in  person  or  telephoning  the  person  in  charge  of  tjhe 
ordering  of  those  supplies  at  the  market. 

At  all  times  material  here,  these  salesmen  of  Swift  halve 
been,  and  still  are,  nonmembers  of  the  Union. 

i 

On  May  15,  1953,  the  Union  wrote  Swift  threatening  to 
picket  the  Swift  plant  in  St.  Louis  in  order  to  publicize 
the  fact  that  the  Swift  salesmen  were  nonunion  and  in  an 
effort  to  organize  these  salesmen  into  membership  in  the 
Union  through  public  persuasion.  For  reasons  immaterial 
here,  the  threatened  picketing  did  not  materialize  on  this 
occasion. 

On  September  2,  1953,  the  Union  by  letter  over  signa¬ 
ture  of  August  Gieseke,  its  Secretary-Treasurer,  advised 
Swift  as  follows: 
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Mr.  Stanley  Weir,  General  Manager 
St.  Louis  independent  Packing  Co., 

824  South  Vande venter  Avenue, 

St.  Louis,  Missouri. 

Dear  Sir: 

This  is  to  inform  you  that  the  undersigned  labor 
organization  intends  to  picket  the  premises  of  your 
company  beginning  September  10,  1953,  for  the  pur¬ 
pose  of  publicizing  the  fact  that  your  salesmen  are 
nonunion. 

Advance  notice  of  our  intentions  to  so  picket  is 
given  to  you  in  order  that  you  may  have  ample  time 
to  make  any  arrangement  you  deem  necessary  for  the 
purpose  of  handling  your  perishable  products  if  it 
should  develop  that  such  picketing  will  in  any  way 
create  a  problem  with  your  perishable  merchandise. 

Very  truly  yours, 

684 

On  September  10,  the  Union  picketed  Swift’s  plant  in 
St.  Louis  as  threatened.  On  September  11,  1953,  Swift 
filed  suit  for  an  injunction  against  the  R-espondent  in  the 
Circuit  Court  of  the  City  of  St.  Louis,  Missouri.  On  that 
same  day  said  Court  issued  an  ex-party  temporary  re¬ 
straining  order  against  the  picketing  of  the  Respondent 
plant,  which  restraining  order  was  still  in  full  force  and 
effect  at  the  time  of  the  hearing  in  the  instant  matter. 
After  investigation,  the  General  Counsel  refused  to  include 
this  picketing  of  the  Swift  plant  as  a  violation  of  Section 
8  (b)  (4)  in  the  present  complaint  and,  indeed,  brought 
suit  in  the  Federal  Court  during  the  hearing  before  Judge 
Moore  to  cause  Swift  to  have  said  state  court  injunction 
dissolved.  The  outcome  of  that  suit  is  not  disclosed  in 
the  present  record. 

On  September  23,  1953,  the  Union  held  a  membership 
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meeting  of  its  full  membership  at  which  its  Presideiit, 
Nicholas  M.  Blassie,  requested  the  members  to  assist  in 
organizing  the  Swift  salesmen  into  membership  in  tljie 
Union  and  to  adhere  to  the  union  policy  which  he  ex¬ 
pressed  at  that  meeting,  and  at  all  subsequent  monthly 
union  meetings  thereafter,  to  be  that  they  should  npt 
patronize  nonunion  salesmen  such  as  the  salesmen  pf 
Swift  and  should  not  purchase  Swift  products.  In  adop¬ 
tion,  these  oral  statements  of  union  policy  were  reiterated 
in  the  Union’s  magazine  which  was  mailed  to  all  unitjm 
members  at  their  individual  homes.  In  addition  Blassjie 
and  other  union  officials  would  orally  remind  the  members 
of  this  union  policy  wherever  they  might  meet,  including 
oat  their  places  of  employment.  This  policy  was  always 
expressed  in  effect  as:  “Don’t  patronize  Swift  salesmen 
as  they  are  nonunion  and  don’t  buy  Swift  products.” 

Also  during  this  same  meeting  one  of  the  butchers  in¬ 
quired  of  Blassie  what  they  should  do  if  the  market  ownpr 
insisted  upon  buying  Swift  products.  Blassie  answered 
that,  in  that  event,  they  should  “go  ahead  and  sell  it.”2 

Following  this  enunciation  of  union  policy,  various  and 
sundry  of  the  markets  in  the  St.  Louis  area  through  thejir 
buyers,  who  were  often  members  of  the  Union,  ceased  tern- 
porarily  or  permanently  purchasing  Swift’s  products  and 
from  Swift  salesmen  because  of  the  fact  that  those  sales¬ 
men  were  nonunion.  In  many  instances  it  was  made  cle^r 
that,  when  the  Swift  salesmen  became  organized,  tljie 
purchasing  of  Swift  products  would  commence  again. 

At  the  Victory  market,  for  instance,  William  Schultz, 

a  union  member  whose  sister  and  brother-in-law  were  the 

owners  of  the  market,  was  in  charge  of  its  meat  market 

and  did  the  purchasing  therefor.  He  stopped  ordering 

Swift  products  for  2  days  because  of  this  union  policy 
- - - - - lL 

2.  The  evidence  on  this  finding  will  be  discussed  infra. 


i 


i 
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until  his  brother-in-law  indicated  that  he  should  buy  some 
Swift  products  which  Schultz  promptly  thereupon  did. 

In  a  number  of  other  stores  it  was  developed  through 
the  cross-examination  of  General  Counsel’s  witnesses  that 
the  owner  knew  of,  and  approved,  the  fact  that  the  butchers 
were  not  purchasing  Swift  products.  Several  of  these 
owners  stated  to  various  Swift  salesmen  that  the  Union 
had  done  them  favors  in  the  past,  that  they  were  depend¬ 
ent  upon  the  Union  for  securing  future  employees  or  that 
they  did  not  want  to  get  in  trouble  with  the  Union,  and, 
therefore,  they  did  not  want  to  “buck”  or  oppose  this 
union  policy.  No  evidence  was  offered  or  adduced  that 
any  of  the  market  owners  objected  to  following  the  union 
policy  regarding  purchases. 

The  General  Counsel  called  a  Swift  salesman  named  Ray 
Miller  who  testified  that,  of  his  27  accounts,  only  10  con¬ 
tinued  after  September  23  to  make  “normal”  purchases 
while  the  other  17  were  “below  normal.”  Just 
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what  this  testimony  was  intended  to  prove  is  beyond  the 
comprehension  of  this  Trial  Examiner  but  he  can,  and 
does,  foresee  constitutional  and  numerous  other  questions 
arising  in  the  event  that  these  cases  are  to  be  proved  with 
this  type  of  evidence.  However,  there  is  evidence  in  this 
record  that  4  or  5  markets  did  cease  in  whole  or  in  part 
purchasing  Swift  products  in  compliance  with  the  union 
policy. 

B.  The  Unproven  Allegations. 

(1)  Evidence  Regarding  Threats  by  the  Union  to  Fine  or 

Suspend  Members. 

The  General  Counsel  produced  as  witnesses  a  number 
of  Swift  salesmen  who  testified  to  a  number  of  conversa¬ 
tions  with  various  market  owners  and  butchers  of  which 
the  following  example  is  typical. 
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The  first  witness  for  the  General  Counsel  was  William 
Schultz,  the  butcher  employed  by  the  owners  of  the  Vic¬ 
tory  market  who  happened  to  be  his  sister  and  brother- 
in-law  as  noted  heretofore.  His  testimony  was  limited  to 
his  duties  at  the  store,  his  hearing  the  announcement  pf 
union  policy  made  by  Blassie,  his  ceasing  to  purchase 
meats  from  Swift  for  2  days  and  the  resumption  of  those 
purchases  at  the  suggestion  of  his  brother-in-law*.  He  al£o 
denied  hearing  any  one  make  threats  against  membejrs 
refusing  to  comply  "with  union  policy. 

I 

Following  the  calling  of  Union  President  Blassie  as  a 
witness  for  the  General  Counsel  who  in  the  course  of  his 
testimony  denied  the  making  of  threats,  the  General  Coun¬ 
sel  called  salesman  Joseph  Albes  as  his  next  witnesjs. 
Albes  thereupon  testified  that  in  March,  1954,  he  had  la 
conversation  with  Schultz  at  the  Victory  market  who  told 
him  that  he  could  not  buy  any  more  meat  from  Swift 
because  Blassie  had  stated  at  a  union  meeting  that  mem¬ 
bers  violating  union  policy  would  be  fined  $50, 3  and  fur¬ 
ther,  that  if  the  market  owner  insisted  upon  buying  Swift 
goods,  the  butcher  should  4 ‘pick  up  his  things  and  tell  tlje 
store  owner  to  get  another  butcher.”4 

Other  union  member  witnesses  called  by  the  General 
Counsel  denied  that  any  such  statement  had  been  made  by 
Blassie  or  by  any  other  union  official.  Other  allegejd 
threats,  such  as  pulling  the  union  card  of  a  non-complying 
member  (which  came  up  in  another  alleged  conversation 
with  another  salesman),  were  also  denied. 

Blassie  and  other  union  officials  called  by  the  General 
Counsel  or  the  Respondent  also  denied  that  any  threads 

3.  Another  salesman  referring  to  another  conversation  with  another 
butcher  was  allegedly  told  the  fine  would  be  $25. 

4.  It  should  be  noted  that  Schultz  who  was  pursuing  union  policy  djd 
not  tell  his  brother-in-law  “to  get  another  butcher”  when  it  was  suggested 
that  Schultz  resume  purchasing  Swift  products  but,  instead,  ordered 
Swift  products  and  handled  the  same  even  as  he  had  with  those  in  stock 
at  the  time  be  ceased  purchasing  Swift’s  products. 


I 
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of  fines,  suspensions,  etc.  were  ever  made.  In  fact,  Blassie 
testified  positively  that  he  had  been  asked  at  a  union  meet¬ 
ing  what  a  butcher  should  do  if  the  market  owner  insisted 
upon  buying  Swift  products  and  that  he,  Blassie,  then 
informed  the  member  that,  if  the  owner  insisted  upon 
buying  Swift  products,  they,  the  members,  were  to  go 
ahead  and  sell  it.  Blassie  further  testified  without  con¬ 
tradiction  that  no  fines  were  ever  levied  and  no  members 
ever  suspended.  There  was  no  evidence  of  any  fines  or 
suspensions.  There  also  was  no  evidence  that  any  butcher 
refused  to  handle  Swift  products  when  purchased.5 
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The  General  Counsel  and  the  Charging  Party  appar- 
entlv  considered  the  testimonv  of  these  Swift  salesmen  as 
competent  evidence  that  Blassie  had  made  the  above 
threats.  They  argue  that  the  statements  made  by  Schultz 
and  the  other  butchers  to  the  salesmen  were  admissible 
against  the  Respondent  here  as  admissions  against  inter¬ 
est  because  of  the  fact  that  Respondent  had  requested  its 
members  to  help  organize  the  Swift  salesmen,  thereby, 
according  to  this  argument,  making  all  members  “organ¬ 
izers”  whose  statements  would  be  admissible  against  the 
Union.  To  the  undersigned  this  argument  is  very  thin 
especially  when  one  recognizes  that  even  “agents”  can 
legally  make  admissions  only  within  the  scope  of  author¬ 
ity  of  an  organizer. 

If  this  evidence  was  presented  to  show  “inducement” 
and  “encouragement”  to  employees  to  do  an  act  pro¬ 
hibited  by  Section  8  (b)  (4)  of  the  Act,  then  whether  such 
threats  were  made  is  immaterial,  for  the  proof  of  induce¬ 
ment  and  encouragement  was  fully  proved,  if  anything 
done  at  a  union  meeting  can  be  held  to  be  such  in  view 
of  the  Board’s  ruling  as  to  the  unfair  lists  distributed 

5.  See  the  following  section  of  this  Report  for  the  only  possible  incident 
of  a  refusal  to  handle. 


at  the  union  meeting  in  Western,  Inc.,  98  NLRB  336,  j  by 
Blassie ’s  direct  evidence  that  he  made  this  statement 
regarding  union  policy  at  union  meetings,  in  the  uniop’s 
journal  and  elsewhere. 

Obviously,  the  testimony  of  the  salesmen  had  probative 
value  as  to  what  had  been  stated  in  the  conversations  be¬ 
tween  salesmen  and  butchers  and  to  the  fact  of  the  con¬ 
versations.  But  just  as  obviously,  the  testimony  of  jthe 
salesmen  is  pure  hearsay  as  to  the  events  occurring  be¬ 
tween  Blassie  and  the  butchers  at  a  union  meeting  or 
elsewhere.  The  salesmen  who  did  not  even  purport  to 
have  been  present  on  such  occasions,  could  not  have  bOen 
cross-examined  as  to  the  truth  of  what  happened  at  that 
time  which,  of  course,  makes  the  testimony  pure  hearsay. 
This  is  pointed  out  by  the  fact  that  neither  the  General 
Counsel  nor  the  Charging  Party  asked  Schultz  one  sipgle 
question  as  to  his  purported  conversation  with  salesman 
Albes.  After  Schultz  had  denied  the  making  of  any  thriat, 
these  parties  then  attempted  to  prove  the  denied  fajcts 
through  hearsay  testimony. 

As  to  the  question  of  fact  raised  by  the  salesmen’s  hear¬ 
say  testimony  and  by  the  denial  by  Schultz,  Blassie  and 
others,  the  undersigned  has  no  hesitancy  in  finding  t^iat 
neither  Blassie  nor  any  other  union  official  made  threats 
of  fines,  suspensions  of  membership  or  any  other  atj  or 
after  the  announcement  of  the  union  policy  against  pur¬ 
chasing  Swift  products  and  from  Swift’s  nonunion  sales¬ 
men  was  made  orally.  The  documentary  evidence,  j  of 
course,  shows  no  such  threats. 

j 

As  there  was  no  denial  of  some  of  these  conversations, 
the  undersigned  further  finds  that  some  union  members 
did  attempt  to  excuse  or  alibi  their  refusal  to  purchase 
meats  from  the  nonunion  salesmen  on  the  ground  that  they 
personally  would  be  fined  or  suspended  if  they  breached 
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the  Union’s  policy.  But,  as  found  above,  these  excuses 
were  made  to  protect  the  individual  purchaser  and  not 
because  these  threats  had  been  made. 

(2)  The  Alleged  Inducement  to  Refuse  to  Handle  Swift 

Products. 

There  is  no  evidence  in  this  record  that  the  Union  in¬ 
duced  or  encouraged  its  members  to  refuse  to  handle,  use, 
sell,  wrork  on,  etc. — as  distinguished  from  buy — Swift 
products.  The  testimony  throughout  is  exclusively  that 
the  inducement  was  not  to  buy  Swift  products  or  from 
Swift  salesmen. 

With  the  exception  of  one  incident  this  record  is  com¬ 
pletely  devoid  of  any  evidence  that  any  union  member  ever 
refused  to  handle,  as  distinguished  from  buying  or  pur¬ 
chasing,  Swift  ?s  products.  Even  butcher 
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Schultz  continued  to  display,  handle  and  sell  the  Mayrose 
(Swift)  products  which  were  on  hand,  even  at  the  time  he 
was  refusing  to  purchase  further  products  from  Swift. 

The  one  incident  referred  to  above  was  testified  to  by 
writness  Eugene  Reller,  a  truck  driver  for  Swift.  On  Octo¬ 
ber  26,  1953,  Reller  drove  to  a  store  of  the  National  Food 
Store  who  employed  only  union  members  in  its  meat  de¬ 
partments.  Reller  drove  his  truck  to  the  delivery  dock  of 
this  particular  store  wrhere  he  was  met  by  the  store  man¬ 
ager,  unidentified,  wTho  called  a  butcher,  also  unidentified, 
who  stated  to  Reller  that  he  was  not  receiving  any  Mayrose 
products  whereupon  Reller  wrote  upon  his  delivery  ticket 
“wron’t  accept  Mayrose  products.”  Under  cross-examina¬ 
tion,  Reller  wras  uncertain  as  to  whether  the  store  manager 
vras  present  at  the  time  the  butcher  refused  to  accept  the 
delivery  or  not.  Reller  has  been  making  deliveries  to  that 


same  store  regularly  every  week  since  October  26  but  no 
other  delivery  has  ever  been  refused. 

The  General  Counsel  and  the  Charging  Party  appar¬ 
ently  expect  the  undersigned  to  draw  an  inference  from 
these  facts  that  this  unidentified  butcher  refused  to  haiidle 
this  delivery  of  Swift  products  on  his  own  initiative  &nd 
because  of  the  union  policy.  The  facts  warrant  the  draw¬ 
ing  of  no  such  inference.  The  record  is  completely  devoid 
of  any  evidence  as  to  whether  the  butcher  in  question  was 
acting  upon  orders  of  his  superior  or  upon  his  own  initia¬ 
tive  in  refusing  to  accept  the  delivery.  Heller’s  own  obvi¬ 
ous  uncertainty  regarding  the  presence  or  absence  of  the 
store  manager  at  the  time  of  the  refusal  militate  against 
drawing  such  an  inference  for,  if  the  manager  had  been 
present  at  the  time  of  the  refusal  and  made  no  objection 
thereto,  then  it  would  appear  that  the  refusal  of  the  deliv¬ 
ery  was  ordered  or  authorized  by  the  store.  If  the  butcher 
was  acting  upon  orders  of  his  superior,  then  clearly  there 
was  no  such  refusal  to  handle  as  would  violate  the  Act. 
There  is  no  showing  as  to  who  the  butcher  was  or  that  he 
even  had  any  knowledge  of  the  union  policy  at  that  tijne. 
In  addition,  the  fact  that  only  one  delivery  was  ever  je- 
fused  would  tend  to  indicate  that  there  was  some  specific 
objection  to  the  particular  delivery.  So,  as  the  burden  of 
proof  rests  upon  the  General  Counsel  and  the  Charging 
Party  to  remove  the  surmise,  suspicion  and  uncertainty 
from  this  episode,  and,  as  they  chose  or  were  unable  to  do 
so,  the  undersigned  cannot  draw  the  desired  inferences 
based,  as  they  wmuld  have  to  be,  upon  that  same  surmjse, 
suspicion  and  uncertainty. 

However,  the  above  incident  was  not  only  an  isolated  one 
in  the  store  involved  but  it  was  utterly  unique  in  the  |St. 
Louis  area.  Because  of  this  the  undersigned  can,  and  does, 
find  that  the  union  member  butchers  employed  in  the  vari¬ 
ous  markets  in  the  St.  Louis  area  continued  at  all  tiipes 


material  here  to  use,  handle,  work  upon  and  sell  Swift 
products  after  such  products  had  been  purchased. 

The  fact  that  this  episode  is  unique  corroborates  the 
Respondent’s  testimony  that  its  inducement  and  encour¬ 
agement  was  strictly  limited  to  refusing  to  buy. 

(3)  The  Allegations  Regarding  Visits  to 
the  Markets. 

The  General  Counsel  and  the  Charging  Party  also  pro¬ 
duced  two  other  Swift  salesmen,  Ray  Miller  and  George 
Hayes,  as  witnesses. 

Miller  testified  to  a  conversation  he  had  had  with  one 
Harry  Tripoli,  meat  market  manager  and  buyer  for  Lynn 
Food  Market  who,  bv 
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concession  was  acknowledged  to  be  a  supervisor,®  wherein 
Tripoli  told  Miller  that  a  union  representative,  unnamed, 
had  been  around  to  the  store  to  check  up  on  how  many 
Mayrose  products  were  in  the  store  and  that  he,  Tripoli, 
wanted  to  remain  in  good  standing  with  the  union  because 
he  vranted  to  be  able  to  get  good  men  for  the  butcher  shop 
in  which  he  was  the  supervisor  from  the  Union  vrhen  he 
needed  them,  and,  therefore,  he  could  not  buy  products 
from  Miller. 

Tripoli  was  admittedly  a  supervisor  and,  as  such,  it 
would  be  no  violation  of  Section  8  (b)  (4)  for  the  union 
business  agent  to  attempt  to  induce  him,  as  part  of  the 
store  management,  to  refuse  to  buy  Swift  products,  it 
being  an  unfair  practice  only  to  so  encourage  employees. 
By  definition  supervisors  are  not  “employees.” 

6.  Despite  being  a  party  to  this  concession,  the  following  statement  is 
found  at  page  15  of  the  “Brief  for  Charging  Party”  filed  with  Judge 
Moore:  “It  may  be,  although  the  evidence  is  not  clear  on  the  point, 
that  Harry  Tripoli,  the  meat  department  manager  at  Lynn’s  market  was 
a  supervisory  employee,  but,  if  so,  even  though  the  Union’s  acts  in 
pressuring  him,  while  not  illegal  of  themselves,  they  revealed  the  motives 
and  purposes  of  the  union  officer  in  pressuring  other  members  of  the 
Union  who  were  not  employed  in  supervisory  capacity.” 
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Tripoli  was  not  called  as  a  witness,  and,  therefore*  did 
not  testify  to  any  visit  to  his  store  by  any  union  official. 
Miller,  who  did  not  even  purport  to  have  been  present 
during  any  visit  at  the  Lynn  Food  Market  by  a  union!  offi- 
cial,  could  not  have  been  cross-examined  in  regard  to  I  that 
alleged  visit  and,  therefore,  his  testimony  is  hearsay  so  far 
as  any  such  purported  visit  or  conversation  between!  any 
such  union  official  and  Tripoli  is  concerned.  Tripoli  may 
have  been  being  diplomatic  and  alibiing  for  his  refusal  to 
purchase  products  from  Miller.  In  the  absence  of  com¬ 
petent,  probative  evidence,  the  undersigned  must  find; that 
there  is  no  proof  that  any  union  official  ever  entered  the 
Lynn  Food  Market  and  talked  to  Tripoli. 

Even  if  this  evidence  were  given  the  competency  desired 
for  it  by  the  General  Counsel  and  the  Charging  Party,  j  still 
it  avails  them  nothing  for,  under  the  terms  of  this  Abt,  a 
purchaser  is  still  entitled  under  this  Act,  to  buy  whatever 
he  pleases  from  whomever  he  pleases  and  for  whatever 
reason  he  choses — even  though  his  reason  for  making  or 
refusing  to  purchase  is  the  union  affiliation  of  the  seller’s 
agent.7 


Salesman  Haves  testified  that  he  had  a  conversation 
with  John  Rallo,  a  member  of  the  Union  and  the  sojn  of 
the  owner  of  the  Torena  Meat  Co.,  during  which  Rallo  told 
him  that  Business  Agent  Rose  had  been  in  the  store  and 
threatened  to  “pull”  his,  John  Rallo ’s,  union  card  if  he 
did  not  get  the  Swift  products  out  of  the  market  showcase. 

Section  2  (3)  of  the  Act  specifically  excludes  from  the 
definition  of  “employee”  “any  individual  employed  by  his 
parent  or  spouse”  so  that  John  Rallo,  the  son  of  the  otvner 
of  Torena  Market,  was  not  an  employee  and  hence!  the 
Union  and  its  agent  had  a  perfectly  legal  right  to  induce 
or  encourage  him  to  withdraw  his  patronage  from  $wift 
without  violating  the  Act. 


7.  Crowley’s  Milk,  102  NLRB  No.  102. 
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This  testimony  is  the  only  testimony  which  purports  to 
prove  that  Rose  or  other  union  official  did  anything  illegal 
in  the  markets.  In  addition  to  the  fact  that  the  testimony 
was  pure  hearsay  being  given  by  persons  admittedly  not 
present  at  the  event,  neither  episode  shows  a  violation  of 
the  Act  for  the  inducement,  even  if  we  accept  the  hearsay 
as  proof  of  all  General  Counsel  and  Charging  Party  claim 
for  it,  was  not  made  to  any  “employee”  for  neither  Tripoli 
nor  Rallo  can  be  claimed  to 
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be  employees  under  the  definition  thereof.  From  its  brief 
it  would  seem 8  that  Charging  Party  expects  this  Trial  Ex- 

8.  See  footnote  6,  supra. 

aminer  to  infer  from  this  evidence  that  union  officials  must 
have  done  these  same  acts  in  other  stores  to  other  persons 
who  were  employees.  An  inference  can  be  drawn  only  from 
competent,  probative  evidence.  There  is  none  here.  Hence 
the  undersigned  must  refuse  to  speculate  and  conjecture 
as  suggested. 

The  testimony  regarding  these  incidents  is  typical  of  this 
whole  case  unfortunately.  Everything  except  the  fact  that 
Blassie  announced  the  union  policy  to  be  “not  to  patronize 
Swift’s  nonunion  salesmen  and  not  to  purchase  Swift 
products”  has  been  left  to  speculation  and  conjecture. 
With  all  due  respect  to  the  General  Counsel  and  to  the 
Charging  Party,  it  seems  to  the  undersigned  that  little,  if 
anything  else,  was  actually  proved.  Both  parties  relied 
almost  exclusively  upon  the  undersigned  to  draw  a  lot  of 
conclusions  and  inferences  for  which  even  the  bases  were 
not  proved  in  this  case  by  competent  evidence.  In  these 
cases  the  duty  of  proving  a  case  remains  with  the  General 
Counsel  and  the  Charging  Party.  If  they  do  prove  a  case, 
then  the  decision  should  he  for  them  but,  if  they  do  not, 
then  the  decision  must  he  against  them. 
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The  case  proved  here  shows  only  that  President  Blassie 
of  the  Respondent  Union  told  the  members  thereof  that 
union  policy  was  not  to  purchase  from  Swift’s  nonunion 
salesmen  and  not  to  buy  Swift’s  products  and  that,  ^fter 
the  announcement  of  that  stated  policy,  certain  markets, 
whose  purchases  were  being  made  by  authority  of  the 
owners  thereof  by  union  member  employees,  either  ceased 
buying  or  curtailed  their  purchases  because  of  this  an¬ 
nounced  policy. 

(4)  The  Testimony  of  Wanda  Bowen. 

The  General  Counsel  and  the  Charging  Party  presented 
Wanda  Bowen  as  a  witness. 

j 

At  some  unknown  time  in  the  month  of  September  1953, 
according  to  Mrs.  Bowen,  she  happened  into  the  meat  mar¬ 
ket  of  the  Kroger  store  and,  being  the  dutiful  wife  bf  a 
Swift  salesman,  ordered  Mayrose  wieners,  a  Swift  proc(uct, 
by  its  trade  name.  Butcher  Dultz,  who  happened  tp  be 
waiting  on  Mrs.  Bowen  and  who  happened  to  have  nothing 
to  do  with  the  ordering  of  meat  for  the  Kroger  storb  as 
that  is  done  through  Kroger’s  main  office,  politely  in¬ 
formed  Mrs.  Bowen  that  the  store  did  not  happen  to  have 
any  Mayrose  brand  wieners  available  at  the  time.  Apjpar- 
ently  Dultz  was  being  truthful  about  this  for  Mrs.  BPwen 
looked  and  was  unable  to  see  any  Mayrose  wieners  inj  the 
showcase  eitheT. 

At  this  point  a  conflict  arises  in  the  testimony  with  Dultz 
claiming  that  he  succeeded  in  selling  her  wieners  made  by 
another  packer  and  with  Mrs.  Bowen  denying  such  dis¬ 
loyalty.® 

According  to  Mrs.  Bowen,  while  Dultz  attempted  to  sell 
her  Hunt  wieners,  she  asked  him  why  Kroger  did  not  hap¬ 
pen  to  have  any  Mayrose  wieners,  and  that  Dultz  answered 

9.  The  undersigned  does  not  believe  that  a  determination  of  this;  case 
requires  that  this  conflict  be  resolved. 

i 
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that  that  was  because  the  Swift  salesmen  were  nonunion. 
Dultz  may  very  well  have  been  truthful  about  this,  too. 
However,  even  if  he  made  the  remark,  truthful  or  not,  it 
proves  nothing  at  all  for,  if  there  was  no  Mayrose  prod¬ 
ucts  available  in  the  store,  Dultz  certainly  was  not  refusing 
to  handle  Swift’s  product.  If  there  were  no  Mayrose  prod¬ 
ucts  available  for  Dultz  to  handle,  it  was  due  either  to  an 
oversight  by  Kroger’s  main  office  which  is  responsible  for 
the  purchases — not  Dultz — or  due  to  the  fact  that  the  Re¬ 
spondent  had  convinced  the  Kroger  purchasing  agent  who 
is  not  an  employee  under  Section  2  (3),  to  abide  by  the 
Union ’s 
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announced  policy  of  not  buying  Swift  products  because 
the  Swift  salesmen,  like  Mrs.  Bowen’s  husband,  were  non¬ 
union,  even  as  Dultz  may  have  informed  Mrs.  Bowen.  In 
no  event,  therefore,  does  this  testimony  offered  by  the 
General  Counsel  and  the  Charging  Party  prove,  or  tend  to 
prove,  the  commission  of  any  unfair  labor  practice.  The 
undersigned  must  confess  to  some  bewilderment  as  to  why 
this  testimony  was  offered. 

C.  Judge  Moore’s  Decision. 

Before  concluding  these  findings,  the  undersigned  feels 
called  upon  to  note  a  new  argument  contained  in  the 
“Reply  Brief  for  Charging  Parties”  which,  after  noting 
that,  on  July  30,  1954,  Judge  George  H.  Moore  signed  a 
temporary  restraining  order  against  the  Union  on  the 
basis  of  the  record  taken  before  him  which,  thereafter, 
was  stipulated  into  evidence  as  the  record  before  this 
Trial  Examiner,  then  continues  as  follows : 

Since  the  record  before  the  District  Court  is  identical 
to  the  record  here,  and  since  the  Respondent  Union 
has  no  new  arguments  to  submit,  having  in  effect 
merely  refiled  its  District  Court  brief,  Judge  Moore’s 
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decision  in  the  10  (1)  proceeding  is  entitled  to  great 
respect  and  constitutes  persuasive  authority  in  this 


proceeding.  The  correctness  of  the  position  of  the 
General  Counsel  and  the  charging  parties  hereib  is 
clearly  demonstrated  by  the  fact  that  the  Court 


adopted  verbatim  the  General  Counsel’s  proposed 
findings  of  fact  and  conclusions  of  law  and  granted 
relief  as  prayed. 


This  argument  is  based  upon  a  misconception  of  !the 
proceedings  before  Judge  Moore  and  those  here.  Judge 
Moore  was  careful  to  point  out  in  “(5)”  of  his  Findings 
of  Fact  that  all  he  was  determining,  and  all  he  was  ca^ed 
upon  to  determine,  was  that:  “There  is,  and  Petitioner 
[Regional  Director]  had,  reasonable  cause  to  believe  thjat: 
(a)  *  *  *”  i 

However,  in  the  instant  proceeding,  the  undersigned  is 
under  a  duty  to  find  the  facts  of  the  dispute  itself, — {lot 


what  the  Regional  Director  may  have  had  “reasonable 
cause  to  believe”  those  facts  to  be,  a  matter  which  is  com¬ 
pletely  and  absolutely  immaterial  here  for  the  Respond¬ 
ent  can  be  found  to  have  committed  unfair  labor 
practices  only  upon  the  facts  of  the  dispute — not  ujkm 
what  the  Regional  Director  may  have  had  reasonable  capse 
to  believe.  Hence,  Judge  Moore’s  decision  does  not  “con¬ 
stitute  persuasive  authority  in  this  proceeding.” 

This  difference  in  the  two  proceedings  accounts  for  {he 


indicated  differences  upon  rulings  on  evidence.  Facts 
which  create  a  “reasonable  cause  to  believe”  may  well,  as 
they  did  here,  amount  to  no  more  than  speculation  and 
conjecture  when  used  as  proof  of  a  fact  in  the  dispute. 

Thus,  while  superficially  this  Intermediate  Report  may 
appear  to  be  diametrically  opposed  to  the  decision  of 
Judge  Moore,  it  is  not  so  in  fact.  While  the  undersigned 
is  recommending  the  dismissal  of  this  complaint  in  its  En¬ 
tirety,  Judge  Moore  could  not  have  so  decided  even  if  a 

j 
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demurrer  had  been  interposed  to  the  bill  before  him  be¬ 
cause  of  the  allegations  as  to  the  Regional  Director’s  rea¬ 
sonable  belief  that  the  employees  had  been  induced  to 
refuse  to  handle  Swift  products,  a  fact  which  actually  is 
not  even  presented  by  the  evidence  produced.  Yet  the  evi¬ 
dence  presented  before  Judge  Moore  indicated  that  the 
Regional  Director  may  well  have  had  a  reasonable  belief 
that  the  Union  had  encouraged  employees  not  to  handle 
products  of  Swift.  But  here  it  was  incumbent  upon  the 
General  Counsel  and  the  Charging  Party  to  prove  an  in¬ 
ducement  not  to  handle  Swift  products,  which  they  con¬ 
spicuously  failed  to  do. 

691 

D.  Conclusions. 

The  “Memorandum  of  General  Counsel  to  the  Trial 
Examiner”  has  an  opening  paragraph  which  reads  as  fol¬ 
lows: 

“The  outstanding  complaint  alleges,  in  substance, 
that  Respondent  violated  Section  8  (b)  (4)  (A)  and 
(B)  of  the  Act  by  inducing  and  encouraging  the  em¬ 
ployees  of  retail  food  establishments  in  and  about 
St.  Louis  not  to  buy,  use  or  otherwise  handle  or  work 
on  the  products  of  Swift  &  Company.”  (Underscoring 
added.) 

This  paragraph  follows  the  precedent  set  in  paragraphs 
IV  and  V  of  the  General  Counsel’s  complaint  in  this  matter 
wherein  the  General  Counsel  complains  that  the  Union  in¬ 
duced  and  encouraged  “employees  *  *  *  to  engage  in 
strikes  or  concerted  refusals  in  the  course  of  their  employ¬ 
ment  to  buy,  use,  process,  transport  or  otherwise  handle  or 
work  on  goods”  of  Swift.  (Underscoring  added.) 

However,  Section  8  (b)  (4)  of  the  Act  refers  to  encour¬ 
agement  or  inducement  of  employees  to  strike  or  concert- 
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edly  refuse  “to  use,  manufacture,  process,  transport,  or 
otherwise  handle  or  work  on  any  goods  *  *  *  or  to  per¬ 
form  any  services  *  *  *”  only.  The  words  “to  buy”  do 
not  appear  to  the  Act. 

i 

Despite  the  omission  of  these  words  from  the  Act,  both 
the  General  Counsel  and  the  Charging  Party  continually 
add  the  words  “to  buy”  to  the  actions  to  which  Section 
8  (b)  (4)  refers.  If  Congress  had  chosen  to  include  tjbese 
words  in  this  section  of  the  Act,  then  there  would  be  nothing 
to  this  case.  But  Congress  did  not  so  choose. 

General  Counsel  and  Charging  Party  argue  (1)  the  omis¬ 
sion  of  the  words  “to  buy”  from  §  8  (b)  (4)  was  inadver¬ 
tent,  (2)  that  “to  buy”  in  this  case  is  synonymous  with  or 
included  in  the  use  of  the  words  “to  handle  or  to  use  j’  in 
the  above  section,  and  (3)  that  the  type  of  union  activity 
exemplified  here  is  the  type  that  should  be  excluded  by 
this  section  of  the  Act. 

Throughout  the  multitude  of  briefs  filed  both  with! the 
Court  and  with  this  Trial  Examiner,  the  General  Counsel 
and  the  Charging  Party,  treating  the  words  “to  buy’f  as 
though  they  were  synonymous  with  the  words  “to  use  hnd 
to  handle”,  rely  upon  the  case  of  Western,  Inc.,  93  NLiRB 
336,  as  authority  therefor  and  especially  page  355  thereof, 
where  the  respected  Trial  Examiner  wrote  in  his  Inter¬ 
mediate  Report : 

i 

“Respondents  also  argue  that  their  solicitation!  of 
certain  employees  not  to  ‘buy’  Western  meats  cannot 
be  construed  within  the  statutory  language,  which!  in¬ 
cludes  ‘using,’  ‘handling,’  ‘working  on,’  etc.  That 
contention  ignores  the  factual  reality  here.  Thus,  in 
most  of  the  retail  meat  markets  and  counters  only  ojne, 
two,  or  three  meat  cutters  are  employed.  The  buying 
of  meat  for  the  establishment  was  one  of  the  duties 
of  the  meat  cutters  themselves,  usually  of  the  h^ad 
meat  cutter,  where  only  one  was  designated  as  siich. 


The  inducement  of  the  cutters  not  to  ‘buy’  included 
in  one  word ,  therefore,  inducement  not  to  use,  handle, 
or  work  on  Western  Products.”  (Emphasis  as  in 
original.) 

With  that  final  sentence,  the  undersigned  must  respect¬ 
fully  disagree. 
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In  the  first  place,  due  to  the  fact  that  the  inducement  in 
the  Western  case  in  every  instance  was  both  “to  refuse 
to  buy  and  handle,”  the  above  findings  by  the  Trial  Ex¬ 
aminer  was  not  necessary  to  the  decision  and,  hence,  is 
dicta.  In  the  second  place,  the  Board  following  this  Inter¬ 
mediate  Report  very  carefully  restricts  its  Decision  at 
page  336  as  follows: 

1.  The  Trial  Examiner  found,  and  we  agreed,  that 
the  International  and  the  Local  violated  both  Section 
8  (b)  (4)  (A)  and  (B)  of  the  Act.  Unlike  the  Trial 
Examiner,  however,  we  rely  solely  on  their  activities, 
outside  of  Union  meetings,  in  inducing  and  encourag¬ 
ing  employees  of  Western  customers  to  engage  in  a 
concerted  refusal  in  the  course  of  their  employment  to 
handle  Western  meat.  *  *  V°  (Emphasis  supplied.) 

This  exclusive  use  of  the  word  “handle”  in  the  Board’s 
decision  is  highly  significant  in  view  of  the  findings  in  that 
case  where  the  testimony  showed  that  the  Union’s  induce¬ 
ment  referred  in  every  instance  to  both  “buying  and 
handling.”  Thus  it  appears  quite  clear  that  the  Western 
decision  is  no  authority  for  the  proposition  that  induce¬ 
ment  to  refuse  to  buy  is  a  violation  of  Section  8  (b)  (4)  or 
that  “buying”  is  synonymous  with  “handling  and  using.” 

As  noted  heretofore,  the  present  case,  contains  not  a 
single  instance  of  any  encouragement  or  inducement  to 

10.  Despite  this  restrictive  language  of  the  Board’s  Decision  the 
Charging  Party  on  page  17  of  its  “Brief  for  Charging  Party”  to  Judge 
Moore  makes  the  following  statement  regarding  that  decision :  “The 
finding  that  inducement  not  to  buy  comes  within  the  Act  was  therefore 
clearly  adopted  by  the  Board.” 
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refuse  to  handle,  as  distinguished  from  buying,  Swift  prod¬ 
ucts.  In  addition  the  evidence  here  shows  without  contra¬ 
diction  that,  when  asked  about  the  matter  of  “handling,” 
President  Blassie  made  it  definite  and  clear  that,  if  tfae 
owner  of  the  market  insisted  upon  purchasing  Swift  prod¬ 
ucts,  the  butcher  was  to  go  ahead  and  handle  those  prod¬ 
ucts.  This  one  fact  alone  clearly  differentiates  the  presejnt 
case  from  Western,  Inc.,  where  the  solicitation  was  to 
refuse  to  buy  and  to  handle  specific  goods.  The  solicita¬ 
tion  in  the  present  case  was  just  as  definitely  restricted 
to  a  solicitation  not  to  buy.  This  finding  is  corroborated 
by  the  fact  that  there  is  not  one  instance  of  a  refusal  to 
handle  in  the  present  record.  In  other  words,  the  present 
case  is  restricted  to  a  customer  boycott. 

Did  Congress  in  drafting  Section  8  (b)  (4)  omit  the 
words  “to  buy”  inadvertently  as  suggested  by  the  General 
Counsel  and  Swift  or  did  Congress  intend  those  words  to 
be  included  in  its  use  of  the  words  “to  use  and  handle” 
in  Section  8  (b)  (A)  ?  That  is  the  crucial  issue  in  this  case. 

i 

Careful  scrutiny  of  the  draftsmanship  of  Section  8  (b) 
(4)  shows  that  the  words  in  that  section  were  carefully 
selected  to  describe  the  customary  and  usual  activities  of 
employees  and  all  of  them.  In  this  regard  note  the  care 
with  which  Congress  added  the  word  “sell”  further  on  in 
subsection  (A)  of  Section  8  (b)  (4)  so  as  to  be  sure  that 
department  store  employees  and  others  who  sell  would  |be 
covered.  This  indicates  careful  draftsmanship. 

I 

However,  buying  and  purchasing  are  definitely  and  es¬ 
sentially  a  managerial  function — not  an  employee  activity. 
Buying  is  always  exclusively  reserved  by  management  |to 
itself.  If  this  were  not  so,  then  the  employee  to  whom  t|he 
purchasing  power  had  been  delegated  would  control  tbe 
power  to  make  or  break  his  employer.  Or  to  paraphrase 
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an  eminent  judicial  authority,  the  power  to  purchase  [for 
an  employer]  is  the  power  to  destroy  [that  employer]. 
Obviously  no  employer  is  going  to  delegate  that  power  to 
the  ordinary  employee.  A  power  as  important  as  the 
purchasing  power  will  always  be  retained  by  the  employer 
as  his  sole  managerial  right  without  let  or  hindrance  from 
any  source.  He  may,  however,  as  big  corporations  often 
do,  appoint  a  “purchasing  agent”  over  whom  he  will 
retain  immediate  and  preemptory  control.  Such  purchas¬ 
ing  agents  are  excluded  as  managerial  from  appropriate 
bargaining  units  of  employees,  as  well  they  should  be. 
Hence,  there  was  no  inadvertence  in  the  omission  of  the 
word  “buy”  from  Section  8  (b)  (4).  Congress  recognized 
the  generic  distinction  between  the  words  involved.  It 
restricted  Section  8  (b)  (4),  and  it  intended  to  so  restrict 
that  Section,  to  employee  activities.  Congress  likewise 
intended  to,  and  did,  exclude  from  Section  8  (b)  (4)  all 
managerial  functions.  That  was  the  idea  of  the  Section. 

The  next  question  is  whether  the  word  “buy”  is  encom¬ 
passed  in  the  words  “use  and  handle”  as  suggested  by  the 
General  Counsel  and  the  Charging  Party  in  their  reply 
briefs.  The  argument  for  the  inclusion  seems  to  be  that, 
if  the  products  are  not  purchased,  the  employees  cannot 
possibly  handle  them.  While  that  is  true,  yet  the  argu¬ 
ment  amounts  to  nothing  more  or  less  than  a  bootstrap 
argument  by  those  who  seek  to  find  a  violation  of  the  stat¬ 
ute  here.  Even  the  General  Counsel  and  the  Charging 
Party  must,  as  they  reluctantly  did,  admit  that  there  would 
be  no  violation  of  this  section  in  the  event  that  the  Union 
had  convinced  the  store  owner  not  to  purchase  Swift  prod¬ 
ucts  and  he  had  so  ordered  his  butcher  to  whom  he  had 
given  the  authority  to  purchase.  But  the  employees  would 
handle  no  more  of  the  Swift  products  if  the  employee- 
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purchasing  agent  in  the  exercise  of  his  own  discretion 
decided  against  purchasing  the  products  of  Swift.  Yet 
the  only  distinction  between  the  case  where  the  General 
Counsel  and  the  Charging  Party  see  an  * ‘  obvious  vibla- 

i 

tion,”  according  to  their  briefs,  and  the  one  where  Ad¬ 
mittedly  no  violation  occurs  is  that  in  one  case  the  mana¬ 
gerial  function  of  purchasing  is  performed  by  the  owjier 
himself  while  in  the  other  it  is  done  by  the  employee¬ 
purchasing  agent  with  the  owners’  acquiescence  and  cpn- 
sent.  The  undersigned  cannot  believe  that  Congress  jin- 
tended  a  violation  of  the  Act  to  depend  upon  such  a  hAir 
splitting  distinction.  He  also  believes  that  the  word  “bu|y” 
was  intelligently  and  correctly  omitted  from  §  8  (b)  (4) 
because  of  the  generic  distinction  of  the  functions  involved. 
This  is  especially  so  when  one  ponders  the  innumerable 
constitutional  and  other  questions  which  the  inclusion  |  of 
that  word  would  have  created. 

Neither  the  General  Counsel  nor  the  Charging  Party 
make  any  argument  that  the  inducement  was  to  violate  the 
words  of  the  statute  which  say  “or  to  perform  any  serv¬ 
ices.”  In  view  of  the  fact  that  not  one  single  owner 
objected  to  the  decision  to  cease  purchasing  from  Swijft, 
it  would  appear  that  such  an  argument,  if  made,  would  |be 
futile.  The  record  shows  that  the  only  market  owner  who 
suggested  the  resumption  of  purchases  from  Swift  wlas 
immediately  obeyed.  This  further  corroborates  the'.fdct 
that  Blassie  told  the  union  members  to  continue  to  handle 
Swift  products  where  the  owner  insisted  upon  their  pur¬ 
chase. 

Thus,  the  argument  of  the  General  Counsel  and  tlie 
Charging  Parties  seems  to  narrow  down  to  the  fact  thht 
they  believe  that  the  type  of  union  activity  exemplified 
r  here  should  be  included  within  Section  8  (b)  (4).  The 
short  and  effective  answer  to  that  is,  of  course,  that  CoA- 
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gress  did  not  see  fit  to  include  inducing  a  refusal  to  pur¬ 
chase  goods  as  an  unfair  labor  practice  under  this  statute 
and  that  Congress  alone — and  not  this  Trial  Examiner — 
can  either  add  to  nor  subtract  from  the  words  which  Con¬ 
gress  saw  fit  to  place  in  the  statute.  It  is  the  duty  of  this 
Trial  Examiner  to  enforce  the  Act  as  written — not  as  the 
parties  may  think  the  Act  should  have  been  written. 

694 

The  undersigned,  therefore,  holds  that  Section  8  (b)  (4) 
does  not  make  it  an  unfair  labor  practice  for  a  union  to 
induce  and  encourage  a  refusal  to  purchase  goods. 

§  8  (b)  (4)  next  requires  that  the  inducement  be  made 
to  “employees”  to  refuse  to  do  certain  things  “in  the 
course  of  their  employment.  ’  ’  The  question  then  naturally 
becomes  whether  an  inducement  not  to  buy  amounts  to  an 
inducement  of  an  employee  to  refuse  to  perform  “in  the 
course  of  their  employment.”  As  buying  is  clearly  a 
managerial  function  as  the  discussion  above  proves,  it  natu¬ 
rally  follows  that  the  inducement  of  the  Union  here,  which 
was  an  inducement  to  perform  a  managerial  function  in 
a  certain  fashion,  did  not  affect  “employees  in  the  course 
of  their  employment” — but  rather  it  affected  only  the 
performance  of  a  managerial  function  by  those  entrusted 
therewith.  A  market  owner  hires  an  employee,  a  butcher, 
to  fix,  handle  or  use  meats,  display  and  sell  them.  Those 
are  employee  activities.  He  may  hire  someone  to  purchase 
the  supplies  necessary  for  his  market  but  such  an  employee 
is  exercising  a  managerial  function  at  the  time  he  pur¬ 
chases  such  supplies.  Such  purchasing  is  not  an  employee 
function — and  this  is  just  where  the  Trial  Examiner  in 
the  Western,  Inc.,  case  made  his  mistake  in  failing  to 
differentiate  between  employee  activities  and  the  exercise 
of  managerial  functions.  Admittedly  it  was  part  of  the 
duties  of  the  head  butcher  in  most  of  markets  here  in- 
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volved  to  do  the  purchasing  of  supplies  for  and  on  behalf 
of  the  market  owner.  But  just  because  it  became  parf|  of 
the  head  butcher’s  duty  does  not  mean  that  it  became  a 
part  of  his  activities  as  an  employee.  Actually  this  em¬ 
ployee  had  been  asked  to  perform  a  part  of  the  mana¬ 
gerial  functions  of  the  market  and  to  the  extent  he  exer¬ 
cised  those  functions  that  employee  became  part  and  par¬ 
cel  of  management.  Hence  the  inducement  of  Respondent 
to  cease  purchasing  Swift  products  was,  in  fact,  made  to 
representatives  or  agents  of  management — and  not!  to 
employees.11  If  the  inducement  was  made  to  management, 
instead  of  to  “employees  in  the  course  of  their  empjoy- 
ment”  as  required  by  the  statute,  then,  of  course,  there 
was  no  violation  of  Section  8  (b)  (4).  The  undersighed 
so  holds. 

There  can  be  no  question  but  that  the  union  had  the  right 
under  the  statute  to  appeal  to  any  customer,  whether  they 
were  union  members  or  not,  not  to  purchase  Swift  prod¬ 
ucts.  Hence  the  Respondent’s  appeal  to  its  members,!  as 
customers  or  potential  customers  of  Swift,  not  to  purchase 
Swift  products  is,  and  can  be,  no  violation  of  Section  8  ^b) 
(4).12  | 

In  view  of  the  conclusions  reached  above  there  se^ms 
little  reason  to  do  more  than  mention  a  few  of  the 
spondent’s  other  arguments,  some  of  which  appear  to  h^ve 
some  merit. 

Under  the  decision  in  the  Western  case,  Blassie’s  en¬ 
couragement  of  union  members  at  union  meetings  woluld 
not  appear  to  be  a  violation  of  the  statute  as  the  Bohrd 
held  this  to  be  primary,  and  not  secondary  action,  and 
therefore,  permitted  by  the  Act. 

_ i 

11.  See  the  Ry land- Jackson  episode  in  Washington  Coca  Cola ,  j  107 
NLRB  104.  Also  see  Section  2  (2)  of  the  Act. 

12.  Croiclcy's  Milk .  supra. 


I 
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However,  Blassie  reminded  the  butchers  of  this  union 
policy  at  places  other  than  the  union  meeting  hall  includ¬ 
ing  their  places  of  employment.  Respondent  argues  that 
this  was  primary,  not  secondary,  activity  because  the  Swift 
salesmen  sought  orders  from  the  markets  at  such  places 
of  business.  The  Charging  Party,  at  least,  can  hardly  be 
heard  to 
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to  complain  about  this  activity  in  the  stores  in  view  of  the 
fact  that  it  was  they  who  sought  and  obtained  the  injunc¬ 
tion  against  picketing  at  the  Swift  plant,  thereby  effec¬ 
tively  preventing  the  Union  from  publicizing  its  dispute 
at  Swift’s  primary  place  of  business. 

Next  the  Respondent  raises  the  question  whether  this 
solicitation  could  legally  be  said  to  seek  “concerted”  action 
because  of  the  fact  that  only  one  butcher  for  each  market 
owner  was  authorized  to  purchase.  In  view  of  the  decision 
of  the  Board  in  Joliet  Contractors  Assn.  v.  N.  L.  R.  B.,  31 
LRRM  2361,  this  presents  an  interesting  problem. 

Further  the  Respondent  argues  that  by  granting  the 
butchers  full  discretion  as  to  the  amount  and  sources  of 
the  purchases,  the  employers  of  these  butchers  have  effec¬ 
tively  defined  their  “course  of  employment”  so  as  to 
eliminate  in  advance  any  requirement  that  they  handle 
unfair  goods  as  was  held  to  constitute  a  defense  in  the 
Conway,  87  NLRB  93,  and  Pittsburgh  Plate  Glass,  105 
NLRB  No.  120,  cases.  The  answer  of  the  Charging  Party 
seems  to  be  that  (1)  it  never  has  approved  the  doctrine 
of  those  cited  cases  and  (2)  there  is  no  written  contract  in 
this  case  as  there  was  in  those  cases  so  that,  therefore,  the 
cases  are  inapposite.  However,  a  man’s  employment  can 
be  effectively  defined  without  the  necessity  of  a  written 
contract.  If  an  owner  does  not  choose  to  require  an  em¬ 
ployee  to  handle  Swift  products,  then  it  would  seem  clear 
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that  solicitation  by  the  Union  to  the  employees  noi  to 
handle  Swift  goods  wonld  not  fit  within  the  words  of  I  the 
statute. 

There  would  seem  also  to  be  merit  in  the  Respondent’s 
argument  that  its  object  in  publicizing  its  dispute  wafc  to 

organize  the  salesmen — not  to  force  Swift  to  deal  with  it 

i 

on  behalf  of  the  salesmen.  The  Union’s  letter  of  Mayj  15, 
1954,  clearly  corroborates  the  Union’s  position  on  jthis 
point.  However,  Respondent’s  argument  that  it  had  no 
object  of  forcing  the  employers  to  cease  doing  business 
with  Swift  does  not  seem  to  be  on  very  solid  ground. 


For  the  reasons  given  heretofore  the  undersigned  finds 
that  the  Respondent  has  not  since  on  or  about  September 
23, 1953,  engaged  in,  and  by  orders,  instructions,  directions, 
appeals,  bylaws,  working  rules,  and  other  means  induced 
and  encouraged  the  employees  of  retail  food  establishments 
in  and  about  St.  Louis,  Missouri,  to  engage  in  strikes  or 
concerted  refusals  in  the  course  of  their  employment  to 
use,  manufacture,  process,  transport,  or  otherwise  handle 
or  work  on  any  goods,  articles,  materials,  or  commodities 
of  Swift  or  to  perform  any  services.  Because  of  this  fail¬ 
ure  of  proof,  he  will  recommend  that  this  complaint!  be 
dismissed  in  its  entirety. 

i 

Upon  the  basis  of  the  foregoing  findings  of  fact  and  ujxm 
the  entire  record  in  the  case,  the  undersigned  makes  the 
following : 


Conclusions  of  Law. 

1.  Amalgamated  Meat  Cutters  and  Butcher  Workipen 
of  North  America,  AFL,  Local  No.  88  is  a  labor  organiza¬ 
tion  within  the  meaning  of  Section  2  (5)  of  the  Act. 

2.  Swift  &  Company  is  engaged  in  commerce  within  'the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 


i 

i 

i 
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3.  The  aforesaid  labor  organization  has  not  engaged  in 
unfair  labor  practices  within  the  meaning  of  the  Act. 


Dated  at  Washington,  D.  C.,  this  15  day  of  September, 
1954. 


Thomas  S.  Wilson, 

Trial  Examiner. 


113  NLRB  No.  31 
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D-8992 

St.  Louis,  Missouri 


UNITED  STATES  OF  AMERICA. 
Before  the  National.  Labor  Relations  Board. 


Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88, 

and 


Case  No.  14-CC-56. 


Harold  A.  Thomas,  Jr.  and 
G.  Carroll  Stribling. 


Decision  and  Order. 

On  September  15,  1954,  Trial  Examiner  Thomas  S. 
Wilson  issued  his  Intermediate  Report  in  the  above-entitled 
proceeding,  finding  that  the  Respondent  Union  had  not  en¬ 
gaged  in  unfair  labor  practices  within  the  meaning  of 
Section  8  (b)  (4)  (A)  or  (B)  of  the  Act,  as  set  forth  in 
the  copy  of  the  Intermediate  Report  attached  hereto.  Ex¬ 
ceptions  were  thereafter  filed  by  Swift  and  Company  (on 
whose  behalf  the  charge  was  filed)  and  the  General  Coun¬ 
sel,  with  supporting  briefs.  Pursuant  to  a  special  exten- 
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sion  of  time  for  filing  a  reply  brief,  the  Union  also  filed  a 
brief.1 

The  Board  has  reviewed  the  rulings  of  the  Trial  Ex¬ 
aminer  made  at  the  hearing,  and  finds  that  no  prejudicial 
error  was  committed.  The  rulings  are  hereby  affirined. 
The  Board  has  considered  the  Intermediate  Report, j  the 
exceptions  and  briefs,  and  the  entire  record  in  the  case,2 
and  finds  merit  in  the  exceptions.  Accordingly,  the  Bpard 
adopts  the  findings  and  conclusions 
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of  the  Trial  Examiner  only  insofar  as  they  are  consistent 
with  this  decision. 

The  main  issue  in  this  case  turns  on  whether  the  Re¬ 
spondent  Union’s  officials  engaged  in  the  type  of  secondary 
boycott  activity  proscribed  by  Section  8  (b)  (4)  of  the 
statute  when  they  appealed  to  certain  meat  buyers  em¬ 
ployed  by  retail  stores  in  the  St.  Louis,  Missouri,  area 
not  to  make  purchases  from  salesmen  of  a  Swift  and  Com¬ 
pany  division.  As  set  forth  in  detail  in  the  Intermediate 
Report,  the  Union  was  engaged  in  organizing  the  salesmen 
of  Swift,  whose  principal  duties  were  to  call  at  the  various 
markets  to  solicit  orders  for  meat.  The  buvers  of  the  yari- 
ous  retail  stores,  who  worked  in  the  meat  departments, 
were  members  of  the  Union.  As  part  of  its  technique, 
albeit  indirectly,  to  persuade  the  Swift  salesmen  to  |  join 
the  Union,  its  officials  called  at  the  various  retail  stores, 
urging  the  various  buyers  not  to  deal  with  the  Swift  Sales- 

1.  Swift  moved  to  strike  the  Union’s  brief  insofar  as  it  urged  dismissal 
of  the  complaint  for  abuse  of  process,  on  the  ground  that  it  contained  new 
arguments  and  was  not  a  reply  to  arguments  theretofore  made  by  cithers. 
Alternatively.  Swift  requested  leave  to  file  a  brief  in  reply  to  these 
arguments.  Without  deciding  whether  parts  of  the  Union’s  brief  ape  out¬ 
side  the  proj>er  scope  of  a  reply  brief,  we  find  that  the  points  thus  (raised 
by  the  Union  lack  merit.  Accordingly,  it  would  serve  no  useful  purpose 
to  grant  Swift’s  motion,  and  it  is  hereby  denied. 

2.  The  Board  hereby  denies  Swift’s  request  for  oral  argument,  as  its 
exceptions  and  brief,  in  our  opinion,  sufficiently  present  Swift’s  position 
on  the  issues  of  this  case. 
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men  but  to  limit  their  purchases  of  meat  to  unionized  meat 
company  representatives.  These  facts,  as  found  by  the 
Trial  Examiner,  are  accepted  by  the  Respondent  Union 
without  exception. 

For  various  reasons  set  out  in  the  Intermediate  Report, 
the  Trial  Examiner  concluded  that  this  inducement  of  em¬ 
ployees  of  neutral  employers  did  not,  as  alleged  in  the  com¬ 
plaint,  constitute  a  violation  of  Section  8(b)(4).  We  do 
not  agree. 

The  conduct  of  the  Union  on  its  face  reveals  a  direct 
flaunting  of  the  explicit  proscription  of  the  statute.  In 
pertinent  part,  Section  8  (b)  (4)  (A)  provides  that  a 
labor  organization  or  its  agents  may  not  induce  employees 
of  neutral  employers  concertedly  to  refuse  in  the  course  of 
their  employment  to  handle  any  goods,  where  an  object  is 
to  force  their  employer  to  cease  doing  business  with  any 
other  person.  That  the  meat  markets  involved  had  no 
labor  dispute  with  the  Respondent  Union  is  admitted. 
That  at  least  some  of  the  meat  market  buyers  who  were 
induced  were  employees  within  the  meaning  of  the  statute, 
as  discussed  below,  is  equally  clear.  The  very  words  used 
by  the  Union  officials  when  asking  cooperation  of  those 
buyers  established  both  an  intended  work  stoppage  and  an 
interruption  of  the  business  dealing  between  the  buyers’ 
employers  as  purchasers  and  Swift  as  the  supplier. 
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One  of  the  Union’s  principal  defense  arguments  is  that 
inducement  of  the  buyers  not  to  buy  is  not  encompassed 
within  the  work  stoppage  concepts  envisaged  by  the  section 
of  the  statute  involved.3  The  Union  would  have  it  that 

3.  Section  8  (b)  provides  that  it  shall  be  an  unfair  labor  practice  for 
a  labor  organization  or  its  agents  “(4)  to  engage  in,  or  to  induce  or  en¬ 
courage  the  employees  of  any  employer  to  engage  in,  a  strike  or  concerted 
refusal  in  the  course  of  their  employment  to  use,  manufacture,  process, 
transport,  or  otherwise  handle  or  work  on  any  goods,  articles,  materials, 
or  commodities  or  to  perform  any  services,  where  an  object  thereof  is: 
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because  the  word  “buy”  is  not  enumerated  in  the  jpro- 
scriptive  language  of  the  section,  the  act  of  purchasing  is 
impliedly  excluded  from  the  phrases  “otherwise  handle” 
or  “perform  any  service”  which  also  appear  there. 

The  Union  cites  no  support  in  the  legislative  historjy  of 
the  Act  for  such  a  restrictive  interpretation  of  the  mjean- 
ing  of  Section  8  (b)  (4)  (A),  however,  and  we  perceive 
none.  On  the  contrary,  we  are  convinced  that  such  a  nar¬ 
row  interpretation  is  unwarranted.  It  seems  plain  that 
the  Union  here  induced  employees  to  refuse  to  perform 
or  to  refrain  from  performing  for  their  employees  a 
service  they  had  theretofore  performed,  i.  e.,  to  determine 
solely  on  the  basis  of  objective  criteria  whether  the  pur¬ 
chase  of  Swift  products  was  in  the  interest  of  their  em¬ 
ployer.  Buying  meat  products  was  a  part  of  their  jbb — 
a  service  they  were  hired  to  perform.  Inducing  them,  in 
the  course  of  their  employment,  not  to  perform  that  serv¬ 
ice  with  respect  to  Swift  products  falls,  in  our  opiipon, 
within  the  broad  proscriptive  language  of  Section  8  (b) 
(4).  For  these  reasons  as  well  as  those  set  forth  by  the 
Trial  Examiner  and  adopted  by  the  Board  in  the  cage  of 
Western,4  we  find  the  Union’s  Argument  without  m^rit.5 

- — - ) - 

(A)  forcing  or  requiring  any  employer  or  self-employed  person  toj  join 
any  labor  or  employer  organization  or  any  employer  or  other  person  to 
cease  using,  selling,  handling,  transporting,  or  otherwise  dealing  in  the 
products  of  any  other  producer,  processor,  or  manufacturer,  or  to  cease 
doing  business  with  any  other  person.” 

4.  Amalgamated  Meat  Cutters,  etc.  ( Western ,  Inc.)  93  NLRB  336, 
345,  355,  where  the  Board  found  that  the  union’s  inducement  which  vio¬ 
lated  Section  8  (b)  (4)  (A)  consisted  of  telephone  calls  to  the  employee 
buyers  at  various  retail  meat  markets,  telling  them  not  to  “buy”  any  (more 
meats  from  the  primary  employer.  We  note  that  a  careful  reading  of 
that  decision,  in  which  our  dissenting  colleague  participated,  clearly 
disproves  his  contrary  interpretation  of  the  facts  involved. 

5.  The  Union  suggests  that  its  inducement  appealed  for  a  lawful-  con¬ 
sumer  boycott.  There  is  no  support  for  this  assertion,  for  the  record 
shows  that  the  inducement  was  addressed  at  least  in  part  to  employees 
in  the  course  of  buying  for  their  employers,  and  was  not  limited  to 
members  who  bought  for  themselves. 
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We  also  reject  the  Union’s  contention  that  its  induce¬ 
ment  of  the  secondary  employers’  buyers  in  this  case 
should  be  viewed  like  the  picketing  of  a  primary  employer’s 
premises  for  organizational  purposes.  There  was  no  picket¬ 
ing  of  the  retail  stores.  The  appeals  made  by  the  Union 
officials  at  those  locations  were  aimed  directly  at  the  em¬ 
ployees  of  neutral  companies.6  Nor  could  it  reasonably 
be  said  that  by  this  indirect  effort  to  bring  pressure  on 
the  salesmen  the  Union  was  making  no  more  than  a  fur¬ 
ther  appeal  to  the  salesmen  themselves.  In  this  situation, 
the  Respondent’s  argument  that  its  activity  was  entirely 
primary  and  that  the  inducement  of  secondary  employees 
was  only  incidental  is  hardly  persuasive. 

The  “roving  situs”  decisions  upon  which  the  Respond¬ 
ent  relies  are  inapposite  here.  Where  picketing  is  involved, 
or  other  forms  of  inducement  directly  aimed  at  employees 
sought  to  be  organized,  the  Board  must,  and  does,  recognize 
a  certain  degree  of  inevitable  incidental  inducement  of 
the  employees  of  neutrals.  In  the  absence  of  conduct  di¬ 
rectly  aimed  at  the  primary  employees,  however,  there  is 
no  question  of  incidental  as  distinguished  from  direct  in¬ 
ducement.  Here  the  principal  inducement  shown  was  a 
direct  appeal,  on  the  very  premises  of  neutral  employers, 
to  the  latter’s  employees  to  refrain  from  performing  one 
of  their  assigned  tasks.  Even  assuming,  withont  now  de¬ 
ciding,  that  the  Union’s  own  membership  policy  of  boy¬ 
cotting  Swift  was  permissible,  we  are  convinced  that  the 
Union  resorted  to  an  unlawful  secondary  boycott  by  going 
to  the  places  of  employment  of  neutral  employees  and  di¬ 
rectly  inducing  them  to  withdraw  the  patronage  which  their 

6.  The  Respondent  further  argues  that  in  any  event  the  stores  became 
the  primary  situs  of  their  dispute  when  Swift  obtained  an  allegedly 
unlawful  State  court  injunction  prohibiting  the  Respondent  from  picketing 
the  Swift  plant.  Even  assuming  the  illegality  of  the  injunction,  we  find 
that  it  would  not  justify  the  Respondent’s  unlawful  secondary  boycott 
against  Swift. 
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employers  would  otherwise  have  given  to  the  Swift  sales¬ 
men.  There  is  valid  support  in  practical  human  experi¬ 
ence,  although  perhaps  not  in  abstract  logic,  for  such  a 
distinction.  In  effectuating  the  evident  purpose  of  Qon- 
gress  to  permit  primary  action  while  prohibiting  second¬ 
ary  inducement,  we  cannot  escape  drawing  a  line  some¬ 
where  so  as  to  preserve  a  proper  area  in  which  both  (Con¬ 
gressional  objectives  can  best  be  fulfilled.  The  Unidn ’s 
action  here,  at  the  premises  of  secondary  employers,  clehrly 
assumes  the  aspect  of  unlawful  secondary  inducement  of 
employees  to  stop  their  employers’  normal  “buying”  ffom 
the  Swift  salesmen. 

744 

The  Union  also  argues  that,  although  its  membership 
included  most  of  the  meat  market  employees  in  the  are^,  it 
limited  its  inducement  to  members  who  were  supervisors 
or  management  representatives,  and  that  it  did  not  incjuce 
any  members  who  were  employees .  We  have  considered 
the  entire  record  and  find  no  support  for  the  Union’s  argu¬ 
ment.  On  the  contrary,  we  infer  and  find  that  at  least  some 
of  the  members  reached  by  the  Union’s  inducement  v^ere 
employees.7 

Finally,  the  Union  argues  that  the  market  owners  usually 
placed  no  limitation  on  a  buyer’s  discretion,  and  did  not 
require  him  to  buy  Swift  products;  that  in  the  instance 
where  the  market  owner  told  the  buyer  to  disregard  the 
Union’s  boycott  and  buy  Swift  products,  the  buyer  dicjl  so 
pursuant  to  Union  instructions;  and  therefore  the  Union’s 
inducement  was  only  to  perform  the  work  tasks  in  a  ^er- 

7.  The  Union  further  argues  that  each  market  owner  authorized  only 
one  of  his  employees  to  act  as  buyer,  and  the  Union’s  inducement  j  was 
therefore  not  of  concerted  action  by  the  employees  of  any  one  employer. 
Here,  however,  the  Union’s  intention  clearly  was  to  induce  large  numbers 
of  employees  of  different  employers  to  engage  in  parallel  action  aimed 
at  the  Swift  products  and  salesmen.  Accordingly,  we  cannot  accept  the 
Union’s  narrow  definition  of  concerted  action  so  as  to  sanction  its 
technique  in  the  peculiar  circumstances  of  this  case.  Local  705,  etc.  \  ( Di¬ 
rect  Tran  nit  Lines),  92  NLRB  1715,  1721. 
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tain  permissible  way  rather  than  in  some  other  way.  This 
ingenious  argument  ignores  the  critical  fact  that  the  dis¬ 
cretion  vested  in  the  buyers  by  their  employers  was  one  to 
be  exercised  solely  in  the  employer’s  interest  and  was  not 
a  discretion  to  accomplish  some  ulterior  aim  of  the  buyers 
themselves.  The  evidence  further  shows  that  the  buyers 
normally  made  substantial  purchases  of  Swift  products 
from  the  Swift  salesmen,  but  that  such  purchases  fell  off 
markedly  becaues  of  the  Union’s  boycott.  Again,  we  are 
satisfied  that  Congress  did  not  single  out  and  sanction 
this  particular  type  of  secondary  boycott  technique,  in¬ 
volving  direct  appeals  to  employees  of  neutral  employers 
to  refrain  from  acts  in  the  course  of  their  employment 
which  they  normally  would  have  done  but  for  the  Union’s 
inducement.8 

For  the  foregoing  reasons  and  on  the  entire  record,  we 
find  that  the  Union  violated  Section  8  (b)  (4)  (A)  of  the 
Act  by  inducing  employees,  at  their  places  of  employment, 
to  refuse  on  behalf  of  their  employer  to  buy  Swift  products 
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employers  to  cease  handling  Swift  products  and  cease  do¬ 
ing  business  with  the  Swift  salesmen.  Accordingly,  we 
shall  require  the  Union  to  take  the  action  hereinafter 
ordered. 

In  finding  that  the  Union  thus  violated  Section  8  (b) 
(4)  (A)  we  do  not  find  it  necessary  to  consider  or  pass 
on  the  Union’s  additional  conduct  within  its  own  organi¬ 
zation,  or  to  determine  whether  the  same  unlawful  conduct 
of  the  Union  also  violated  Section  8  (b)  (4)  (B). 

8.  See  Reilly  Cartage  Company,  110  NLRB  No.  233.  We  are  constrained 
to  disagree  with  the  statement  of  our  dissenting  colleague  that  the  au¬ 
thority  delegated  to  the  buyers  by  the  meat  market  owners  was  unlimited, 
and  included  authority  to  refuse  to  “buy”  for  discriminatory  or  personal 
reasons.  As  found  above,  we  are  of  the  opinion  that  the  buyer’s  authority 
is,  like  the  authority  of  a  normal  agent,  limited  to  acting  in  the  business 
interest  of  his  employer.  The  meat  market  owners  aU  may  have  ceased 
patronizing  Swift  if,  contrary  to  the  fact,  the  Union  had  asked  them  to, 
but  that  is  entirely  hypothetical  and  speculative,  and  is  not  this  case. 
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Order. 

Upon  the  entire  record  in  this  case  and  pursuant  to  Sec¬ 
tion  10  (c)  of  the  National  Labor  Relations  Act  as  amended, 
the  National  Labor  Relations  Board  hereby  orders  that  the 
Respondent,  Amalgamated  Meat  Cutters  and  Butcher 
Workmen  of  North  America,  AFL,  Local  No.  88,  St.  Louis, 
Missouri,  and  its  officers,  representatives,  agents,  suc¬ 
cessors  and  assigns,  shall: 

1.  Cease  and  desist  from  inducing  or  encouraging  the 
employees  of  any  employer  to  engage  in  a  strike  or  a  con¬ 
certed  refusal  in  the  course  of  their  employment  to  use, 
manufacture,  process,  transport,  or  otherwise  handle  or 
work  on  any  goods,  articles,  materials  or  commodities  or  to 
perform  any  services,  where  an  object  thereof  is  forcing 
or  requiring  any  employer  or  person  other  than  Swift  and 
Company  to  cease  handling  the  products  of  Swift  and 
Company  or  doing  business  with  its  salesmen. 

2.  Take  the  following  affirmative  action,  which  the 
Board  finds  will  effectuate  the  policies  of  the  Act: 

(a)  Post  at  its  business  offices  and  meeting  halls  in  the 
St.  Louis,  Missouri,  area,  copies  of  the  notice  attached 
hereto  as  an  Appendix.9  Copies  of  said  notice,  to  be  fur¬ 
nished  by  the  Regional  Director  for  the  Fourteenth  Re¬ 
gion,  shall,  after  being  duly  signed  by  the  Respondent, 
be  posted  by  the  Respondent  immediately  upon  receipt 
thereof  and  maintained  for  a  period  of  sixty  (60)  consecu¬ 
tive  days  thereafter  in  conspicuous  places, 

i 
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including  all  places  where  notices  to  members  are  cus¬ 
tomarily  posted.  Reasonable  steps  shall  be  taken  by  the 
- - - - i — 

9.  In  the  event  that  this  Order  is  enforced  by  a  decree  of  the  United 
States  Court  of  Appeals,  there  shall  be  substituted  for  the  words  “PUR¬ 
SUANT  TO  A  DECISION  AND  ORDER”  the  words  “PURSUANT  TO  A 
DECREE  OF  THE  UNITED  STATES  COURT  OF  APPEALS,  ENFORC¬ 
ING  AN  ORDER.” 
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Respondent  to  insure  that  said  notices  are  not  altered, 
defaced  or  covered  by  any  other  material; 

(b)  Mail  to  the  Regional  Director  for  the  Fourteenth 
Region  signed  copies  of  the  said  notice  for  posting  at 
Swift  and  Company’s  St.  Louis,  Missouri,  plant,  Swift 
and  Company  willing,  at  places  where  notices  to  its  sales¬ 
men  or  other  employees  are  customarily  posted; 

(c)  Notify  the  Regional  Director  for  the  Fourteenth 
Region  in  writing,  within  ten  (10)  days  from  the  date  of 
this  Order,  what  steps  the  Respondent  has  taken  to  comply 
herewith. 

Dated,  Washington,  D.  C.,  July  26,  1955. 

Guy  Farmer, 

Chairman , 

Ivar  H.  Peterson, 

Member, 

Philip  Ray  Rodgers, 

Member, 

(Seal)  National  Labor  Relations  Board. 
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Abe  Murdock,  Member,  dissenting: 

In  this  case  individual  meat  cutters,  employed  in  each  of 
a  number  of  retail  meat  markets  in  the  St.  Louis  area,  were 
entrusted  by  their  respective  employers  with  the  mana¬ 
gerial  responsibility  of  buying  meat  products  or,  in  some 
instances,  with  the  duty  of  merely  recommending  that  cer¬ 
tain  supplies  were  needed  for  the  operation  of  the  market. 
The  meat  cutters  were  members  of  the  Union.  The  latter, 
engaged  in  a  labor  dispute  with  Swift,  a  wholesale  meat 
supplier,  appealed  to  its  members  not  to  buy  Swift  prod¬ 
ucts  or,  if  they  did  not  possess  complete  authority  to 
determine  what  products  to  buy  and  from  what  companies, 
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not  to  recommend  that  the  owner  of  the  meat  market  buy 
Swift  products. 

The  majority  finds  that  by  the  above  conduct  the  Unibn 
violated  the  secondary  boycott  provisions  of  Section  8  (b) 
(4)  (A).  Indeed,  so  obvious  is  this  violation  to  the  ma¬ 
jority  that  they  find  the  Union’s  conduct  to  be  “a  direct 
flaunting  of  the  explicit  proscription  of  the  statute.”  I 
do  not  understand  that  a  buyer’s  exercise  of  his  authorised 
discretion  to  buy  products  from  one  company  rather  than 
another  is  explicitly  included  in  the  definition  of  a  secon¬ 
dary  boycott.  This  case,  in  my  opinion,  presents  difficult 
problems  both  with  regard  to  the  specific  language  uspd 
by  Congress  and  its  intent  in  enacting  this  Section  of  the 
Act.  It  does  not  help  to  fairly  resolve  these  issues  to  point 
an  accusing  finger  at  the  Union  and  charge  it  with  a 
flagrant  and  deliberate  violation  of  the  law  on  the  ground 
that  the  majority’s  extensive  interpretation  of  geneifal 
language  used  by  Congress  is  the  only  right  and  possible 
interpretation.  Presumably,  the  majority  is  of  the  opinion 
that  its  interpretation  of  Section  8  (b)  (4)  (A)  as  to  issues 
which  are,  in  large  measure,  novel,  having  never  been  de¬ 
cided  by  this  Board  or  the  courts,  must  have  been  knoyn 
beforehand  to  the  Union  which,  nevertheless,  proceeded  |to 
flout  this  unannounced  interpretation  of  the  law. 


Section  8  (b)  (4)  (A)  provides  that  it  is  an  unfair  labor 
practice  for  a  union  to  engage  in,  or  induce  or  encourage 
the  employees  of  any  employer  to  engage  in,  a  strike  br 
“a  concerted  refusal  in  the  course  of  their  employment  to 
use,  manufacture,  process,  transport,  or  otherwise  handle 
or  work  on  any  goods,  articles, 
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materials,  or  commodities  or  to  perform  any  services”  for 
their  employer  where  an  object  is  to  force  their  employ jer 
to  cease  doing  business  with  another  employer.  This  Section 
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of  the  Act  is  known  as  the  secondary  boycott  provision.  It 
was  intended  to  protect  neutral  employers  not  involved  in  a 
labor  dispute  with  their  own  employees  from  interruptions 
to  their  business  operations  in  the  form  of  work  stoppages 
resulting  from  a  union’s  dispute  with  another  employer. 
Congress  desired  to  outlaw  sympathetic  strikes  or  secon¬ 
dary  boycotts,  in  the  words  of  Senator  Taft,  “to  injure 
the  busines  of  a  third  person  who  is  wholly  unconcerned 
in  the  disagreement  between  an  employer  and  his  em¬ 
ployees.”10  Nothing,  of  course,  in  this  provision  of  the 
Act  affords  any  protection  to  a  'primary  employer  from 
injuries  to  his  business  resulting  from  his  dispute  with  a 
labor  organization. 

The  record  in  this  case  reveals  clearly,  in  my  opinion, 
that  the  only  person  injured  in  any  manner  by  the  meat 
buyers  ’  conduct  in  refusing  to  purchase  Swift  products  was 
Swift,  a  primary  employer  engaged  in  a  labor  dispute  with 
the  Union.  The  meat  market  owners,  the  secondary  em¬ 
ployers  and  the  only  employers  entitled  to  protection  under 
Section  8  (b)  (4)  (A),  suffered  no  injury  at  all.  It  is 
perfectly  clear  that  their  business  continued  without  the 
slightest  interruption,  with  no  work  stoppage,  and,  so  far 
as  the  record  shows,  with  no  diminution  in  their  normal 
profits  or  business  efficiency.  But  the  majority  insists, 
nevertheless,  that  the  meat  market  owners  suffered  an 
actual  injury  to  their  business,  that  their  buyers  refused 
to  perform  a  service  they  were  required  to  perform  as  a 
condition  of  their  employment.  This  surprising  conclu¬ 
sion  derives  from  the  majority’s  finding  that  the  meat 
buyers  did  not,  in  fact,  have  complete  authority  to  exercise 
independent  judgment  and  personal  discretion  in  the  buy¬ 
ing  of  meat  products.  No,  say  the  majority,  the  authority 
of  the  buyers  was  limited  to  purchasing  meat  products, 
including  Swift’s,  on  the  basis  of  “objective  criteria” 

10.  93  Cong.  Record,  p.  4323,  80th  Cong.  1st  Sess..  May  29,  1947. 
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rather  than  any  “ ulterior  aim”  of  the  meat  buyers.  More¬ 
over,  according  to  the  majority,  the  buyers  ’  discretion  to 
purchase  or  not  purchase  Swift’s  products  was  further 
limited  by  the  requirement  that  such 
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discretion  “was  one  to  be  exercised  solely  in  the  employee’s 
interest.”  Inferentially,  the  majority  finds  that  the  failure 
of  the  meat  buyers  to  purchase  products  from  a  non-union 
supplier  was  not  in  the  interest  of  their  employers.  I  gm 
unable  to  find,  however,  either  in  the  majority’s  decision  or 
the  record  in  this  case  any  evidence  to  support  these  find¬ 
ings  of  fact.  Obviously,  the  importance  of  such  findings  I  of 
fact  cannot  be  overestimated.  If  the  buyers  were  told  by 
their  employers,  “You  are  authorized  to  purchase  m(jat 
products  on  condition  that  you,  as  good  union  members, 
will  not  favor  union  suppliers  and  will  not  discriminate 
against  non-union  companies,”  then,  it  would  seem  to  ijie, 
that  the  buyers  would  have  refused  to  perform  their  duties 
in  the  manner  required  of  them  were  they  to  select  ohe 
company  rather  than  another  out  of  union  considerations. 
But  the  simple  truth  from  the  record  is  that  the  authority 
granted  the  meat  buyers  was  never  so  limited.  Those  wjio 
had  discretion  to  buy  had  complete  discretion  to  buy  frqm 
sources  of  their  own  choosing.  I  have  no  desire  to  engage 
in  a  battle  over  the  meaning  of  words.  The  Statute,  how¬ 
ever,  requires  that  the  Board  base  its  finding  of  an  unfqir 
labor  practice  upon  the  “preponderance  of  the  testimonyi” 
It  is  not  the  function  of  this  Board  to  read  into  the  au¬ 
thority  vested  in  these  buyers  a  limitation,  unsupported 
by  the  evidence,  which  has  the  result  of  creating  an  unfhir 
labor  practice  where  there  would  otherwise  be  none. 

Some  of  the  meat  buyers  had  the  authority  only 
recommend  the  purchase  of  meat  supplies.  Apparently, 
the  majority’s  limitation  of  the  buyers’  authority  extends 
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even  to  such  a  recommendation.  If  a  buyer  had  a  per¬ 
sonal  preference  for  one  salesman  rather  than  another,  he 
would,  in  the  majority’s  view,  be  violating  his  duty  if  he 
recommended  the  former’s  products,  even  though  his  em¬ 
ployer  would  sutler  no  financial  detriment  or  inconveni¬ 
ence  by  such  a  recommendation.  I  think  the  degree  of  au¬ 
thority  vested  in  a  buyer  by  his  employer  is  a  matter  to  be 
settled  exclusively  by  those  parties.  Certainly,  nothing 
in  this  Act  authorizes  the  Board  to  force  any  employer  to 
require  his  buyer  to  select  products  on  an  “objective” 
basis.  Consider  the  effect  of  the  majority’s  order  in  this 
case.  While  the  language  of  the  order  is  the  language  of 
the  Statute,  the  decision  makes  it 
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clear  that  these  buyers  are  being  o'rdered  to  buy  Swift 
products  when  they  are  under  no  such  orders  by  their 
respective  employers.  They  being  so  ordered,  the  owners 
of  the  various  meat  markets  are,  in  effect,  being  ordered 
to  continue  their  normal  business  operations  with  Swift, 
even  though  the  record  in  this  case  reveals  that  a  large 
number  preferred  not  to  do  business  with  this  Company 
during  its  dispute  with  the  Union.  As  detailed  in  the 
Intermediate  Report,  a  number  of  store  owners  knew  and 
approved  of  their  buyers’  conduct  in  not  buying  from 
Swift.  The  evidence  indicates  that  some  of  them  felt  that 
the  Union  had  done  them  favors  in  the  past,  that  they  were 
dependent  upon  the  Union  for  securing  future  employees, 
that  they  wanted  to  preserve  amicable  relations  with  the 
Union,  and  therefore  were  not  inclined  to  oppose  the 
Union’s  policy  with  regard  to  Swift.  As  the  majority 
points  out,  in  the  single  instance  in  which  a  buyer  was 
ordered  to  buy  Swift  products  he  immediately  did  so  pur¬ 
suant  to  Union  instructions.  How  then  can  the  majority 
conclude,  in  the  face  of  this  evidence,  that  the  buyers’  con- 


duct  in  refusing  to  purchase  Swift  supplies  was  contrary 
to  their  employers ’  desire  or  interest?  Does  the  Bdard 
know  better  than  a  meat  market  owner,  striving  to  pre¬ 
serve  amicable  relations  with  the  very  union  representing 
his  employees,  what  his  best  business  interests  are?  Is 
it  inconceivable  that  an  employer  would  prefer  doing 
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business  with  union  companies  rather  than  non-union  com¬ 
panies  and  would  consider  it  in  his  own  interest  to  do!  so, 
particularly  where,  as  here,  his  own  shop  and  virtually 
all  others  in  the  area  were  unionized?  Here  the  buyers 
were  union  members  and  known  as  such  to  their  employers 
when  selected  for  that  job.  Would  not  their  employers 
under  these  circumstances  anticipate  that  these  buyers 
would  prefer  to  give  their  employers’  business  to  uiiion 
companies?  But,  if  they  do  or  are  induced  to  do  what  ihey 
have  authority  to  do,  the  majority  finds  that  they  have 
violated  the  law.  This  is  not  a  case  in  which  employees, 
charged  with  the  duty  of  handling  or  working  on  gcjods 
entering  their  employer’s  premises,  refuse  to  work  oh  a 
non-union  company’s  products  thereby  interrupting  and 
injuring  their  own  employer’s  business.  The  net  effect  of 
the  majority’s  decision  in  this  case  is  to  force  all  retail 
meat  market  owners  in  the  St.  Louis  area  to  continu^  to 
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do  business  with  Swift  whether  they  like  it  or  not!  I  do 
not  believe  that  the  literal  language  of  Section  8  (b)  (4) 
(A)  or  the  legislative  history  of  this  Section  of  the  Act 
requires  so  extreme  a  result. 

The  majority  relies  upon  the  Western  decision  as  j  au¬ 
thority  for  their  conclusion  here.  Not  a  word  in  the  deci¬ 
sion  and  order  in  that  case  required  the  Unions  to  ciase 
their  conduct  with  regard  to  the  buying  of  products.  While 
the  Trial  Examiner  included  language  to  that  effect  ixi|  his 
Intermediate  Report,  the  Board’s  decision  states  explicitly: 
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“Unlike  the  Trial  Examiner,  however,  we  rely  solely  on 
their  [the  Unions]  activities,  ontside  of  union  meetings,  in 
inducing  and  encouraging  employees  of  Western’s  cus¬ 
tomers  to  engage  in  a  concerted  refusal  in  the  course  of 
their  employment  to  handle  Western  meat  *  *  •”  (italics 
added).  Nothing  in  the  decision  of  that  case  warrants  the 
conclusion  that  the  Board  adopted  the  Trial  Examiner’s 
theory  that  the  term  “handle”  was  to  be  interpreted  not 
only  in  its  ordinary  sense,  but  extraordinarily  to  include 
the  term  “buy”.  The  majority,  however,  insists,  despite 
the  Board’s  explicit  dissociation  from  the  Trial  Examin¬ 
er’s  extended  rationale  in  the  Western  case,  quoted  above, 
that  the  Board  nevertheless  did,  in  fact,  adopt  all  of  such 
rationale,  including  findings  of  the  Trial  Examiner  with 
regard  to  the  term  “buy.”  I  am  now  the  only  member  of 
the  Board  who  participated  in  the  Western  decision.  Not¬ 
withstanding  my  participation  in  that  case,  to  which  the 
majority  refers  to  footnote  4  of  its  decision,  the  majority 
rejects  my  version  of  what  I  and  other  members  of  the 
Board  intended  by  our  decision  in  that  case.  Rather,  the 
majority  takes  the  position  that  the  Board,  including  my¬ 
self,  could  only  have  intended  the  interpretation  now 
drawn  from  that  decision  by  the  Board  majority  here. 
Elsewhere  in  its  decision  the  majority  implicitly  finds, 
despite  the  evidence  that  the  meat  market  owners  con¬ 
sidered  it  to  be  in  their  interest  not  to  do  business  with 
Swift,  that  the  contrary  was  true  on  the  ground,  pre¬ 
sumably,  that  the  majority  knows  better  than  a  meat  mar¬ 
ket  owner  what  his  best  business 
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interests  are.  The  majority’s  insistence  that  I  am  mis¬ 
interpreting  a  decision  to  which  I  subscribed  has  caused 
me  to  carefully  review  the  administrative  history  of  the 
Western  case,  including  a  memorandum  of  a  then  member 
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of  the  Board  analyzing  the  facts  and  legal  issues  in  that 
case  for  consideration  by  the  Board.  This  history,  which 
is  also  available  to  my  colleagues,  convinces  me  that  my 
interpretation  of  the  Western  decision  is  correct.  I  am 
satisfied  that  the  question  whether  an  inducement  noi  to 
buy  products  is  a  violation  of  Section  8  (b)  (4)  (A)  Was 
not  considered  necessary  to  and  therefore  was  not  resolved 
by  the  decision  of  the  Board  in  that  case. 

i 

It  is  the  position  of  the  Union  that  the  non-supervisory 
buyers  in  this  case  were,  to  the  extent  that  they  performed 
the  function  of  buying,  managerial  representatives  and  that 
inducement  directed  to  them  stands  in  the  same  posture  as 
inducement  directed  to  the  employers  themselves,  which  is 
not  unlawful  under  Section  8  (b)  (4)  (A).  Finding  “no 
support  for  the  Union’s  argument,”  the  majority’s  ansWer 
is  that  “at  least  some  of  the  members”  were  employees. 
It  seems  to  me  this  is  far  from  an  adequate  reply  to  the 
Union’s  argument.  Nor  does  the  absence  of  specific  legis¬ 
lative  history  in  support  of  the  Union’s  contention  that 
Congress  intended  to  exclude  the  term  “buy”  from  jthe 
terms  “otherwise  handle”  or  “perform  any  services” 
prove  automatically  the  majority’s  contention  that  such  an 
interpretation  is  “unwarranted.”  The  fact  of  the  mattef  is 
that  no  legislative  history  exists  as  to  this  point  one  yray 
or  another.  The  problem  for  the  Board,  then,  is  to  deter¬ 
mine  what  Congress  could  reasonably  have  intended  by 
prohibiting  unions  from  inducing  employees  of  secondary 
employers  to  refuse  to  handle  products  or  perform  services 
for  their  employers  under  Section  8  (b)  (4)  (A). 
resolution  of  this  question,  in  my  opinion,  involves  several 
important  issues  in  this  case  which  are  inextricably  woven 
together,  one  of  which  I  have  already  discussed. 

An  employee  is  normally  required  by  his  employer!  to 
perform  a  particular  non-discretionary  service  or  handle 
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identifiable  products  as  part  of  his  employment  dnties.  As 
indicated  above,  if  he  refnses  to  do  so,  thereby 
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disobeying  the  orders  of  his  employer,  he  may  be  engaging 
in  a  strike  or  a  secondary  boycott  nnder  Section  8  (b)  (4) 
(A).  If,  however,  the  service  he  is  required  to  perform 
involves  the  exercise  of  his  own  personal  judgment  as  an 
indispensable  part  of  that  very  service,  in  this  case  buying 
meat  products,  his  selection  of  the  products  of  one  company 
rather  than  another  for  whatever  reason  is  exactly  the 
service  he  has  been  hired  to  perform.  The  service  of  buying 
necessarily  includes  the  service  of  not  buying.  Otherwise 
he  would  be  required  to  buy  all  products  of  all  companies, 
a  ridiculous  result.  An  employer,  dependent  upon  the 
integrity,  good  judgment,  and  discretion  of  his  buyer,  nor¬ 
mally  delegates  this  authority  only  to  executives  and 
trusted  lieutenants,  whom  the  Board  invariably  excludes 
from  bargaining  units  of  employees.  Such  persons  because 
of  their  extraordinary  authority  to  act  on  behalf  of  and 
bind  their  employers  are  designated  as  managerial  repre¬ 
sentatives.  Whether  an  inducement  directed  to  any  man¬ 
agerial  representative  is  an  inducement  within  the  meaning 
of  Section  8  (b)  (4)  (A)  is  a  question  which  I  do  not  believe 
it  is  necessary  to  decide  in  this  case.  The  issue  in  each 
case,  it  seems  to  me,  would  involve  the  type  of  duty  to  be 
performed  and  the  extent  to  which  the  representative  was 
allied  to  management.  In  the  instant  case  if  the  Union  had 
approached  the  meat  market  owners  and  appealed  to  them 
not  to  buy  Swift  products,  as  the  majority  must  concede  it 
could  lawfully  have  done,  it  is  entirely  possible  that  the 
owners  would  have  sent  the  Union  to  the  buyers  on  the 
ground  that  such  authority  had  already  been  delegated  to 
these  individuals.  This  procedure  would  not  seem  contrary 
to  sound  business  practices.  The  owner  of  a  company  may 
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be  understandably  reluctant  to  by-pass  his  own  buyer,  upon 
whose  loyalty  and  good  will  he  depends,  when  appeals  are 
made  to  him  over  the  buyer’s  head  to  buy  or  not  to  buiy  the 
products  of  a  particular  company.  This  might  well  b^  true 
even  if  the  owner  was  aware  that  his  buyer  had  macle  or 
would  make  a  decision  for  personal  reasons.  It  is,  of 
course,  undisputed  that  the  meat  market  owners  had  the 
right  to  support  or  not  to  support  the  Union’s  cause  against 
Swift.  The  question  then  arises  whether  they  had  the  addi¬ 
tional  right  to  delegate  to  a  representative  by  granting  him 
unqualified  authority  to  buy  products  the 
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decision  as  to  whether  and  to  what  extent  this  right  should 
be  exercised.  I  believe  that  both  rights  exist,  that  the  latter 
right  was  conferred  by  the  meat  market  owners  on ;  their 
buyers,  and  that  the  buyers  were  acting  on  behalf  of  their 
employers,  as  managerial  representatives,  rather  i  than 
refusing  to  perform  services  for  them  when  they  elected 
not  to  buy  Swift  products. 

These  considerations,  in  my  opinion,  impelled  Congress 
to  carefully  omit  the  function  of  buying  when  it  enumerated 
the  various  employee  functions  covered  under  Section  |8  (b) 
(4)  (A).  For  that  Section  of  the  Act  does  not  in  any  man¬ 
ner  proscribe  a  union’s  attempt  to  secure  the  assistance  of 
a  secondary  employer  to  bring  pressure  on  a  primary 
employer  by  the  cessation  of  business  with  the  latte}:.  It 
does  forbid  this  objective  if  the  union  uses  a  particular 
means  to  achieve  that  result  i.e.  inducement  of  the  sec¬ 
ondary  employer’s  employees  to  strike  or  to  refuse  to  work 
for  their  own  employer.  Purchasing  is  itself  the  dct  of 
doing  business  and  an  inducement  directed  to  an  employer, 
or  one  charged  by  him  with  the  exercise  of  this  managerial 
function,  not  to  do  business  with  a  primary  employer]  does 
not  involve  a  forbidden  method  of  accomplishing  wliat  is 
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otherwise  a  lawful  end.  I  am  persuaded  that  the  induce¬ 
ment  of  a  buyer  with  unlimited  authority  to  buy,  not  to  buy 
the  products  of  a  non-union  supplier,  is  not  and  was  not 
intended  by  Congress  to  be  an  inducement  of  employees  to 
refuse  to  “ handle’ ’  products  or  “perform  any  services,’ 
for  their  own  employer  within  the  meaning  of  Section  8  (b) 
(4)  (A). 

In  addition  to  the  foregoing,  I  am  gravely  concerned  in 
this  case  over  an  issue  summarily  dismissed  by  the  ma¬ 
jority.  Only  one  buyer  in  each  market  acted  in  response  to 
the  Union’s  appeal.  As  the  Supreme  Court  of  the  United 
States  has  been  careful  to  point  out  “the  applicable  pro¬ 
scriptions  of  Section  8  (b)  (4)  are  expressly  limited  to  the 
inducement  or  encouragement  of  concerted  conduct  by  the 
employees  of  the  neutral  employer.”  (Emphasis  in  origi¬ 
nal.)11  In  that  case  the  court  held  that  the  Union’s  induce¬ 
ment  of  individual 
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truck  drivers  as  they  approached  a  picket  line  not  to  cross 
it  was  not  inducement  of  such  concerted  conduct  as  that 
contemplated  by  the  Statute.  This  decision  appears  to  be 
directly  contrary  to  the  Board’s  decision  in  Direct  Transit 
Lines,12  from  which  I  dissented  and  upon  which  the  major¬ 
ity  now  relies  in  rejecting  the  Union’s  contention.  The 
Direct  Transit  decision,  which  issued  before  the  Supreme 
Court’s  Rice  Milling  decision,  involved  the  inducement, 
individually,  of  three  truck  drivers  while  the  latter  decision 
involved  the  inducement,  individually,  of  two.  I  do  not 
believe  it  is  necessary  for  me  to  decide  whether  the  induce¬ 
ment  of  individual  employees  of  different  employers,  such 
as  occurred  in  this  case,  was  an  inducement  to  engage  in 
concerted  conduct  within  the  meaning  of  Section  8  (b)  (4) 
(A).  But  I  do  not,  in  any  event,  believe  that  the  majority 

11.  N.  L.  R.  B.  v.  International  Rice  Milling,  341  U.  S.  665  ;  28  LRRM 
2105,  2107. 

12.  Supra. 
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may  properly  rely  upon  a  decision  of  this  Board  as  author¬ 
ity  for  such  a  conclusion  in  the  face  of  a  later  and  contrary 
decision  of  the  Supreme  Court  of  the  United  States. 

i 

I  would  dismiss  the  complaint  in  its  entirety. 

Dated,  Washington,  D.  C.,  July  26, 1955.  j 

Abe  Murdock, 

Member,  National  Labor 


Relations  Board. 
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APPENDIX. 

Notice  to  Members 
Pursuant  to 
A  Decision  and  Order 

i 

I 

of  the  National  Labor  Relations  Board,  and  in  ordeif  to 
effectuate  the  policies  of  the  National  Labor  Relations  Act, 
we  hereby  notify  our  members  that : 

We  Will  Not  Induce  or  encourage  the  employee^  of 
any  employer  to  engage  in  a  strike  or  concerted  j  re¬ 
fusal  in  the  course  of  their  employment  to  use,  manu¬ 
facture,  process,  transport  or  otherwise  handle  or  wtork 
on  any  goods,  articles,  materials  or  commodities  o^  to 
perform  any  services,  where  an  object  thereof  is  forcing 
or  requiring  any  employer  or  person  other  than  S^vift 
and  Company  to  cease  handling  the  products  of  Swift 
and  Company  or  doing  business  with  its  salesmen. 

Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  APL,  Local  No.  88, 
(Labor  Organization) 

Dated . — .  By - - - - 

(Representative)  (Ti|;le) 


This  notice  must  remain  posted  for  60  days  from  the  date 
hereof,  and  must  not  be  altered,  defaced  or  covered  by  any 

i 

other  material. 
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UNITED  STATES  OF  AMERICA. 
Before  the  National  Labor  Relations  Board. 


Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88 

and 


>  Case  No.  14-CC-56. 


Harold  A.  Thomas,  Jr.,  and  G. 
Carroll  Stribling. 


Order  Correcting  Decision  and  Order. 

On  July  26, 1955,  the  Board  issued  a  Decision  and  Order1 
in  the  above-entitled  proceeding. 

It  Is  Hereby  Ordered  that  the  aforesaid  Decision  and 
Order  be,  and  it  hereby  is,  corrected  by  striking  therefrom 
the  last  paragraph  on  page  5  in  its  entirety  and  substituting 
therefor  the  following  paragraph : 

For  the  foregoing  reasons  and  on  the  entire  record, 
we  find  that  the  Union  violated  Section  8  (b)  (4)  (A) 
of  the  Act  by  inducing  employees,  at  their  places  of 
employment,  to  refuse  on  behalf  of  their  employer  to 
buy  Swift  products  from  Swift  salesmen,  with  an  ob¬ 
ject  of  forcing  or  requiring  their  employers  to  cease 
handling  Swift  products  and  cease  doing  business  with 
the  Swift  salesmen.  Accordingly,  we  shall  require  the 
Union  to  take  the  action  hereinafter  ordered. 

It  Is  Further  Ordered  that  the  said  Decision  and  Order, 
as  printed,  shall  appear  as  hereby  corrected. 

Dated,  Washington,  D.  C.,  August  1,  1955. 

By  direction  of  the  Board : 

Ogden  W.  Fields, 

Acting  Executive  Secretary. 


1.  113  NLRB  No.  31. 


BRIEF  FOR  INTERVENOR 


UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT. 


No.  12.891. 


AMALGAMATED  MEAT  CUTTERS  &  BUTCHER  WORKMEN  OF 
NORTH  AMERICA.  LOCAL  88. 

Petitioner. 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD. 

Respondent. 


PETITION  TO  REVIEW  AND  SET  ASIDE  AN  ORDER  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD  GRANTING  RELIEF. 

Consolidated  With 

SWIFT  &  COMPANY.  PETITIONER.  VS.  NATIONAL  LABOR 
RELATIONS  BOARD.  PETITION  TO  REVIEW  AND  SET  ASIDE 
THE  SAME  ORDER  OF  THE  NATIONAL  LABOR  RELATIONS 
BOARD  INSOFAR  AS  IT  DENIES  RELIEF  (NO.  12.931). 


G.  CARROLL  STRIBLING. 

HAROLD  A.  THOMAS.  JR.. 

FORDYCE.  MAYNE,  HARTMAN.  RENARD  & 
STRIBLING, 

506  Olive  Street, 

St.  Louis  1.  Missouri. 

and 


EARL  C.  SPIKER. 

711  Fourteenth  Street.  N.  W. 
Washington  5.  D.  C., 

Attorneys  for  Intervenor 


St.  Loris  Law  Printing  Co., -115  Xortli  Eighth  Street.  CEntral  1-1177. 


QUESTIONS  PRESENTED. 


The  fundamental  questions  presented  in  this  Case  Xo. 
12891  are  correctly  stated  bv  the  Petitioner. 

*  f 

More  specifically,  however,  in  order  to  decide  the  funda¬ 
mental  questions  presented,  the  Court  will,  in  Intervenor’s 
opinion,  first  have  to  decide  the  following  basic  questions: 

1.  Was  the  Union  induced  boycott  of  Swift  products  by 
the  meat  department  employees  of  the  retail  food  stores 
primary  or  secondary  activity  under  the  language  of  Sec¬ 
tion  8  (b)  (4)  of  the  Act? 

2.  Was  the  refusal  of  the  meat  department  employees  in 
the  course  of  their  employment  by  retail  stores  to  “pur¬ 
chase”,  or  recommend  the  “purchase”  of,  Swift’s  prod¬ 
ucts  for  or  by  the  retail  stores,  a  refusal  to  perform  an  em¬ 
ployee  function  within  the  statutory  language  “to  use, 
manufacture,  process,  transport,  or  otherwise  handle  or 
work  on  any  goods,  articles,  materials,  or  commodities  or 
to  perform  any  services”? 

3.  Was  the  objective,  or  an  objective,  of  the  Union’s  ad¬ 
mitted  boycott  the  objective  prohibited  by  Sect.  864A  of 
the  Act? 

4.  Was  there  substantial  evidence  in  the  record  consid¬ 
ered  as  a  whole  to  sustain  the  Board’s  findings  of  fact  in 
this  case? 


UNITED  STATES  COURT  OF  APPEALS 
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PETITION  TO  REVIEW  AND  SET  ASIDE  AN  ORDER  OF  THE£ 
NATIONAL  LABOR  RELATIONS  BOARD  GRANTING  RELIEF^ 

Consolidated  With 

SWIFT  &  COMPANY,  PETITIONER,  VS.  NATIONAL  LABOR 
RELATIONS  BOARD,  PETITION  TO  REVIEW  AND  SET  ASIDE 
THE  SAME  ORDER  OF  THE  NATIONAL  LABOR  RELATIONS 
BOARD  INSOFAR  AS  IT  DENIES  RELIEF  (NO.  12,981). 
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III.  A.  Petitioner’s  contention  that  employees  hav¬ 
ing  authority  to  “buy”  are  not  employees 
within  the  meaning  of  the  Act  is  erroneous  25 

B.  The  Union  inducements  were  directed  to 
“employees  of  any  employer”  within  the 
meaning  of  Section  8  (b)  (4) .  29 


Ill 


C.  The  action  which  the  Union  induced  wa$ 
“concerted”  within  the  meaning  of  Seetioiji 
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i 

P.  Buying  is  an  employee  function  within  the 
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G.  The  object  of  the  Union’s  boycott  in  this 
case  was  clearly  and  admittedly  the  object 
proscribed  by  the  Act.  Their  attempt  to 
adopt  a  new  sole  object  is  precluded  by  the 
Board  rules,  by  the  provisions  of  the  Acjt 
and  by  common  sense . j.  41 

IV.  The  Union  induced  conduct  here  was  clearly 
secondary  as  the  Board  found.  The  petitioner’s 
attempt  to  describe  it  as  primary  is  withouf 
merit . j.  46 
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COUNTER  STATEMENT  OF  THE  CASE,  j 


Section  10  (e)  of  the  Taft-Hartley  Act  [29  U.  S.  C.J  Sec. 
160  (e)]  provides  that  in  proceedings  in  the  United  Spates 
Courts  of  Appeals  to  review  orders  of  the  National  Ijjabor 
Relations  Board,  whether  initiated  by  the  Board  itself  un¬ 
der  Section  10  (e)  or  by  other  parties  under  Section  10  (f), 
“The  findings  of  the  Board  with  respect  to  questions  of 
fact  if  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  shall  be  conclusive.”  Intervened  be¬ 
lieves  that  the  so-called  “Statement  of  the  Case”  in  Peti¬ 
tioner’s  Brief  herein  falls  far  short  of  presenting  all  the 
pertinent  evidence.  Instead  of  containing  an  accurate 
statement  of  the  facts,  Petitioner’s  Statement  omits  piuch 
of  the  important  evidence  and  consists  largely  of  an  argu¬ 
mentative  defense  of  the  positions  taken  by  the  rejected 
Trial  Examiner  and  by  the  dissenting  Board  Meihber. 
While  the  opinions  of  those  officials  undoubtedly  constitute 
part  of  the  whole  record  which  this  Court  must  consider, 
we  believe  that  so  much  other  evidence  has  been  omitted 
from  Petitioner’s  Statement,  that  it  can  only  be  presented 
logically  as  a  complete  counter-statement. 

A.  Statement  of  Procedural  Facts. 

i 

On  April  20,  1954,  the  Board’s  Regional  Director  issued 
a  complaint  [General  Counsel’s  Exh.  1  (c)]  against  the 
Petitioner1  on  the  basis  of  charges  filed  on  behalf  of  Swift 
&  Company,  and  as  required  by  the  Act,  simultaneously  in¬ 
stituted  proceedings  in  the  United  States  District  Court 
under  Section  10  (1)  of  the  Act  seeking  a  temporary  in¬ 
junction  against  the  Union’s  conduct  pending  the  final 
Board  decision.  After  a  full  hearing,  the  District  Court 
_ 

i  Amalgamated  Meat  Cutters  &  Butcher  Workmen  of  North  America, 
AFL,  Local  88,  hereafter  called  “The  Union”  or  “Local  88." 
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granted  sucli  temporary  injunction  on  July  30,  1954  (Ap¬ 
pendix,  p.  41,  Swift  Brief  in  case  12931). 

Meanwhile,  a  hearing  was  held  before  the  Board’s  Trial 
Examiner  on  June  30,  1954,  at  which  the  parties  stipu¬ 
lated  that  the  record  made  during  four  days  of  trial  in 
the  10  (1)  proceeding  could  be  introduced  in  evidence  and 
that  such  record  together  with  certain  other  evidence 
introduced  could  constitute  the  record  in  the  Board  pro¬ 
ceeding  (R.  12,  13).  No  witnesses  were  actually  heard  by 
the  Trial  Examiner. 

On  September  15,  1954,  the  Trial  Examiner  filed  his 
Intermediate  Report  concluding  that  no  unfair  labor  prac¬ 
tice  had  been  committed  and  that  the  complaint  should  be 
dismissed.  While  Swift,  as  Charging  Party  filed  Excep¬ 
tions  and  a  Brief  in  Opposition  to  the  Intermediate  Report, 
the  Union  filed  no  Exceptions  to  any  finding  of  the  Trial 
Examiner  and  no  brief  in  opposition  or  support  of  the 
Intermediate  Report,  choosing  to  file  only  a  Reply  to 
Swift’s  Brief  in  Opposition. 

On  July  26,  1955,  the  Board  issued  its  decision  and  order 
rejecting  the  Trial  Examiner’s  Report  and  adopting  his 
findings  and  conclusions  “only  insofar  as  they  are  con¬ 
sistent  with  this  decision.”2  The  Board  held  that  the 
Union  violated  Section  8  (b)  (4)  (A)  of  the  Act, 

“By  inducing  employees,  at  their  places  of  employ¬ 
ment  to  refuse  on  behalf  of  their  employer  to  buy 

-  This  quotation  illustrates  the  unfair  effect  of  petitioner’s  practice  of 
selective  fragmentary  quotation.  At  page  10,  footnote  20  of  its  Brief, 
petitioner  omits  the  word  “only”  from  the  Board’s  opinion,  thus  giving 
the  impression,  and  specifically  claiming,  that  fact  findings  by  the  Trial 
Examiner  not  discussed  by  the  Board  were  adopted  by  the  Board.  On 
the  contrary,  the  Board’s  use  of  the  word  "only”  clearly  shows  that  only 
those  findings  pertinent  and  consistent  with  its  decision  are  adopted, 
while  other  extraneous  findings  were  neither  specifically  adopted  nor  re¬ 
jected  as  unnecessary  to  the  Board's  decision.  Thus,  it  was  not  essential 
to  decide  whether  threats  of  fines  were  made  by  union  officials  under  the 
Board's  interpretation  of  the  case  and  whether  they  were  or  were  not 
made  is  equally  consistent  with  the  Board’s  decision.  There  is,  therefore, 
no  merit  to  Petitioner’s  contention  that  the  Board  must  be  presumed  to 
have  adopted  the  Trial  Examiner’s  finding  that  they  were  not  made. 
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Swift  products  from  Swift  Salesmen,  with  an  object 
of  forcing  or  requiring  their  employers  to  cease  han¬ 
dling  Swdft  products  and  cease  doing  business  Svith 
the  Swift  salesmen”  (R.  740-758). 

The  Board’s  order  directed  the  Union  to  cease  and  desist 

i 

from  such  conduct  and  this  petition  for  review  was  filed 
in  due  course. s 


B.  The  Background  Facts. 

| 

Petitioner  Union  represents  the  meat  department ;  em¬ 
ployees  in  practically  all  the  retail  grocery  stores,  sjiper 
markets,  and  meat  markets  in  St.  Louis.  Approximately 
1400  of  its  2700  members  are  employees  employed  as  chjrks, 
meat  cutters,  meat  wrappers  or  meat  buyers  of  such  stpres, 
including  the  large  chain  operations  such  as  Kroger,  Ij\)od 
Center,  Rapp  and  A.  &  P.  (Tr.  38,  108).  The  duties  per¬ 
formed  for  their  employers  by  these  employees  include 
wrapping  and  packaging  meat,  display  and  arrangement 
of  meat  offered  for  sale  to  the  public  in  the  display  cases 
and  self-service  cases,  and  preparation  of  order  forms  i[ndi- 
cating  what  meat  shall  be  purchased  from  the  wholesaler 
or  packer  for  resale  by  their  employer,  the  retailer  j(Tr. 
109,  110).  Depending  on  the  size  and  nature  of  the  par¬ 
ticular  store,  the  head  meat  cutters  had  varying  degrees  of 
control  over  what  meats  were  purchased,  ranging  from 
almost  complete  discretion  to  purchase  the  type  and  brands 
they  thought  best  in  the  interest  of  their  employer,  to  ijnere 
power  of  recommendation  on  preliminary  order  forms  !(Tr. 
233,  248,  264)  (R,  685). 

| 

St.  Louis  area  meat  packing  companies  employ  “w|hite 
collar”  salesmen  to  call  upon  the  retail  trade,  personally 
and  by  phone,  to  sell  their  particular  brands. 


:i  The  Board’s  refusal  to  grant  certain  additional  relief  requested  by 
the  Charging  Parties  is  the  subject  of  the  companion  case  simultaneously 
pending  before  this  Court,  Case  No.  12931. 
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In  the  Spring  of  1952,  the  Union  began  a  campaign  to 
organize  all  the  white  collar  meat  salesmen  in  the  St.  Louis 
area,  which  by  September  of  1953  had  been  successful  in 
organizing  the  salesmen  of  all  but  the  three  major  com¬ 
panies,  one  of  which  was  St.  Louis  Independent  Packing 
Co.,  Division  of  Swift  &  Company,  whose  principal  brand 
name  is  ‘  ‘  Mayrose  ’  ’.3a  In  carrying  on  its  campaign  to  or¬ 
ganize  Swift’s  salesmen,  no  officer  or  business  agent  of  the 
Union  ever  called  upon  or  in  any  way  approached  any 
Swift  salesmen  for  the  purpose  of  persuading  them  to  join 
or  of  advising  them  of  the  alleged  benefits  of  membership. 
While  asserting  a  purpose  only  to  organize  salesmen  and 
declaring  no  dispute  with  the  Company  itself,  the  Union 
thus  rejected  every  logical  and  customary  means  of  direct 
organization  and  relied  instead  on  pressure  against  the  em¬ 
ployer  (Tr.  103).  The  task  of  organizing  Swift  salesmen 
was  abandoned  by  the  Union  officers  and  business  agents 
and  instead  delegated  to  the  members  employed  in  the  re¬ 
tail  markets  on  whom  the  salesmen  were  dependent  for 
the  purchase  of  their  products  for  the  retail  stores.  These 
employee-members  thus  became  individual  organizers  for 
the  union,  in  fact,  the  only  ones  engaged  in  organizing 
these  particular  salesmen  (Tr.  102,  103). 

Union  President  Nick  Blassie,  at  the  September,  1953, 
Union  meeting  and  repeatedly  at  every  meeting  thereafter 
directed  his  members  not  to  purchase,  patronize  or  support 


3a  Petitioner's  Brief,  p.  3,  footnote  6.  makes  much  of  the  self-serving 
protestations  of  innocent  purpose  contained  in  their  letter  sent  to  Swift 
in  May.  1952,  which  threatened  to  picket  Swift’s  plant  because  its  sales¬ 
men  were  non-union.  They  neglect  to  inform  this  Court  that  their  own 
witness  testified  that  the  proposed  picket  line  threatened  in  that  letter 
was  abandoned  and  never  established  (Tr.  43S).  Almost  a  year  and  a 
half  elapsed  before  the  Union  sent  Swift  a  new  letter  on  September  2, 
1953,  threatening  a  new  picket  line  on  September  10.  which  materialized 
right  on  schedule.  The  picketing  which  actually  occurred  therefore  was 
not  the  innocent-purpose  picketing  threatened  in  May,  1952,  which  was 
abandoned,  but  a  completely  new  attack  described  in  the  Union’s  letter 
of  September,  1953.  If  the  self-serving  claim  of  innocence  of  purpose  in 
the  May,  1952,  letter  has  any  weight  in  establishing  the  Union’s  true  pur¬ 
pose  at  that  time,  the  complete  absence  of  any  such  claim  in  their  Sep¬ 
tember  10,  1953,  letter  raises  a  strong  inference  that  their  purpose  must 
have  changed  in  the  interim  to  one  not-so-innocent. 


the  Mayrose  product  or  the  Mayrose  salesmen,  but  instead 
to  buy  from,  and  support,  only  salesmen  who  were  mem¬ 
bers  of  the  Union  (Tr.  117-119,  130-133).  These  instruc¬ 
tions  were  given  in  the  general  union  meetings,  and  while 
“especially”  applicable  to  those  members  with  buying 
power  for  their  employers,  were  also  addressed  to  t^iose 
members  who  handled  or  displayed  meat  for  their  employ¬ 
ers  (Tr.  446).  Not  satisfied  with  merely  giving  such  in¬ 
structions,  the  Union  policed  the  stores  to  see  that  this 
policy  was  carried  out  by  having  the  business  agents  who 
called  on  the  members  at  work  in  the  stores  give  effect  to 
this  union  policy  as  fully  as  possible  (Tr.  124,  136,  1-52). 
Compliance  with  the  Union’s  “request”  to  its  members  to 
follow  this  policy  was  obtained  by  threats  of  fine  or  sus¬ 
pension  to  members  who  did  not  cooperate  (Tr.  215,  219, 
297,  306,  307,  316,  330,  338,  345,  349). 

I 

C.  Specific  Facts  Establishing  Elements  of  the  Violation. 

The  specific  portion  of  the  Act  of  which  the  complaint 
alleged  a  violation  by  the  Union,  and  which  the  Bpard 
found  to  have  been  violated,  is  Section  8  (b)  (4)  j(A), 
which  provides,  inter  alia,  that  it  shall  be  an  unfair  labor 
practice  for 

(1)  “a  labor  organization  or  its  agents  .  .  .” 

(2)  “To  engage  in  or  to  induce  or  encourage!  the 
employees  of  any  employer  to  engage  in  .  .  .  ” 

(3)  “.  .  .  a  strike  or  a  concerted  refusal  ini  the 
course  of  their  employment  ...” 

(4)  “.  .  .to  use  ...  or  otherwise  handle  or  tvork 

i 

on  any  goods,  articles,  materials,  or  commodities  Or  to 

i 

perform  any  services,  .  .  .  ” 

(5)  “.  .  .  where  an  object  thereof  is:  (A)  forcing 
or  requiring  .  .  .  any  employer  or  other  persqn  to 
cease  using,  selling,  handling,  transporting  or  other- 


—  6  — 


wise  dealing  in  the  products  of  any  other  producer, 
processor,  or  manufacturer,  or  to  cease  doing  business 
with  any  other  person.” 

1.  The  conduct  complained  of  was  undertaken  by  “a 
labor  organization  or  its  agents.” 

The  evidence  is  undisputed  that  the  Union  is  a  labor 
organization  and  that  Nick  Blassie,  August  Gieseke  and 
William  Hose,  are  respectively  its  President,  Secretary- 
Treasurer  and  Business  Agent  (Tr.  38).  The  individual 
members  employed  in  the  retail  markets  were  individual 
organizers  in  this  campaign  and  the  Union  relied  on  them 
as  such  (Tr.  39).  There  is  no  denial  that  the  conduct  com¬ 
plained  of,  whatever  its  legal  effect,  was  undertaken  by  a 
labor  organization  or  its  agents.  The  Trial  Examiner  so 
found  (Tr.  686)  (1  H.  p.  15,  lines  51-53;  p.  2,  lines  61-63). 

2.  The  Union  engaged  in  and  “induced  and  encouraged 
the  employees  of  any  employer  to  engage  in”  the  conduct 
complained  of. 

It  is  equally  undisputed  that  the  actions  of  the  members 
of  the  Union,  who  were  employed  in  the  retail  meat  mar¬ 
kets,  of  which  the  Board  complains  in  this  action  were  spe¬ 
cifically  and  directly  urged,  ordered,  induced  and  encour¬ 
aged  by  the  Union,  its  officers  and  agents”  (Tr.  117,  127- 
131).  Such  inducement  was  not  confined  to  Union  meet¬ 
ings.  The  members  were  reminded  of  this  policy  in  regu¬ 
lar  bulletin-reports  sent  to  their  homes  by  the  Union  (Tr. 
156-157).  The  September-December,  1953,  report  called  at¬ 
tention  to  the  fact  that  matters  had  not  been  settled  at  St. 
Louis  Independent  Packing  Co.;  that  the  members  should 
“not  forget  Mayrose  Brand  and  Hickory  Hill  Bacon  are 
also  Swift  &  Company  products”;  and  that  “it  behooves 
every  member  to  refuse  to  purchase  any  of  Swift  Packing 
Company  products  regardless  of  name  brands.”  (Charg¬ 
ing  Parties  Ex.  1,  Tr.  154,  208.) 


I 

I 


To  make  trebly  sure  that  the  action  urged,  induced,  and 
encouraged  in  meetings  and  bulletins  was  carried  ou|t  by 
the  members,  Union  officers  and  agents  followed  up  by 
calling  on  the  members  at  their  places  of  employment^  the 
retail  stores  owned  by  the  secondary  employers.  President 
Blassie  personally  called  on  the  men  “in  the  shops’ ’j  and 
testified  that  at  such  times  “I  have  urged  on  them  to!  buv 
only  from  union  salesmen  and  I  have  urged  them  npt  to 
buy  Mayrose  products”  (Tr.  152).  The  Union’s  business 
agents  spent  practically  all  their  time  calling  on  markets 
where  members  are  employed  (Tr.  124)  where,  according 
to  Blassie,  it  was  their  duty  to  give  effect  as  fully  as! pos¬ 
sible  to  the  Union’s  policy  of  not  buying  Mayrose  prod¬ 
ucts  (Tr.  136).  Business  Agent  Rose  himself  testified!  that 
“he  visited  the  retail  stores  and  sought  there  to  propiote 
the  Union’s  policy  of  discouraging  the  purchase  of  St. 
Louis  Independent  products”  (Quoted  from  Union’s  brief 
in  District  Court  proceeding,  p.  28)  (Tr.  410,  423,  424). 
All  of  this  was  found  to  be  fact  by  the  Trial  Examiner  |(Tr. 
p.  4,  R.  685  )4,  who  found  that  such  inducement  was  carried 
to  the  members  “at  their  places  of  employment,”  andjwas 
adopted  by  the  Board  (R.  685). 

! 

The  strength  and  nature  of  the  Union’s  inducerpents 
and  encouragements  to  the  employee  members,  and!  the 
light  in  which  such  members  understood  them,  is  <jdear 
from  the  evidence.  Many  such  members  stopped  or  j  cur¬ 
tailed  purchases  of  Swift  products  immediately  after!  the 
first  meeting  and  advised  Swift’s  salesmen  of  the  repson 
■ - 

4  The  Union  filed  no  exceptions  to  the  Trial  Examiner’s  report.  Board 
Rule  Section  102.46  (b)  provides:  “No  matter  not  included  in  a  statement 
of  exceptions  may  thereafter  be  urged  before  the  Board  or  in  any  further 
proceeding.”  Section  10  (e)  of  the  Act  provides:  “No  objection  tha£  has 
not  been  urged  before  the  Board,  its  member,  agent,  or  agency,  shiill  be 
considered  by  the  Court  unless  the  failure  or  neglect  to  urge  such  objec¬ 
tion  shall  be  excused  because  of  extraordinary  circumstances.”  In  view 
of  the  Trial  Examiner’s  finding  that  members  were  induced  at  their  places 
of  “employment,"  not  at  stores  which  they  “owned,"  and  the  Union’i  fail¬ 
ure  to  take  exception  to  such  finding,  the  clear  provisions  of  the  Board 
rules  and  the  Act  preclude  the  Union’s  effort  to  now  attack  that  finding. 
Pet.  Brief,  p.  18,  point  2;  p.  19,  point  3;  pp.  30-33,  point  IA. 


! 
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for  such  action.5.  Union  member  William  Schultz,  em¬ 
ployee-butcher  at  Weitzbuch  Market,  told  salesman  Albes 
“I  can’t  buy  from  Independent  no  more”  because  “I  will 
be  fined  $50  if  I  do”  (Tr.  215).  Schultz  further  said  that 
Blassie  told  the  members  that  if  the  owner  of  a  store 
bought  Mayrose  products,  the  butcher  should  “pick  up  his 
tilings  and  tell  the  store  owner  to  get  another  butcher” 
(Tr.  219).  Both  Blassie  and  Schultz  denied  this  latter  por¬ 
tion. 

Union  member  Herman  Schweinel,  an  employee-butcher 
for  Frievogel’s  Market  (Tr.  246)  told  salesman  Bowen  that 
if  Bowen  would  “get  the  union  button  on  he  would  buy 
more  products”  from  him  (Tr.  287,  288). 

Union  member  John  Rallo  of  Torina  Meat  Company,  ex¬ 
plaining  why  he  could  not  buy  from  salesman  Hays,  ad¬ 
vised  that  union  business  agent  Bill  Rose  had  come  into 
his  store  and  said,  “IT  you  don’t  get  those  Mayrose  prod¬ 
ucts  out  of  the  case  I  will  have  your  card  withdrawn”  (Tr. 
349). 

Union  member  Lester  Hauk,  employee-meat  buyer  for 
E.  Remley  Market,  told  salesman  Kopskv  “I  am  not  going 
to  buy  anything  until  the  heat  blows  over.  Last  night  we 
had  a  meeting  of  the  Union  and  we  were  informed  not  to 
buy  any  Mayrose  products,  that  we  would  be  subject  to  a 
$25.00  fme”"(Tr.  306). 

Union  member  Hank  Tripoli,  meat  buyer  and  manager 
for  Lynn  Food  Stores,  told  salesman  Miller  that  he  was  not 
buying  from  him  any  more  because  union  representatives 
were  around  checking  on  how  much  Mayrose  product  was 


•"*  Such  members  had  admittedly  been  constituted  Union  organizers  (Tr. 
39)  and  were  in  the  process  of  carrying  out  Union  instructions  (Tr.  103, 
132,  133)  when  talking  to  the  salesmen.  They  were  therefore  Union 
agents  acting  within  their  authority  and  their  statements  were  binding  on 
the  Union  as  admissions  against  interest.  Hitchman  Coal  &  Coke  Co  v 
Mitchell,  245  U.  S.  229.  62  L.  Ed.  260;  UMW  v.  Patton,  211  F.  (2)  742 
(4  Cir.,  cert,  denied  10/14/54). 
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in  the  store  and  that  he,  Tripoli,  did  not  want  to  jeopardize 
his  standing  with  the  union”  (Tr.  316). 

I 

i 

With  the  one  exception  above  noted,  none  of  the  state¬ 
ments  attributed  to  union  members  Schultz,  Scliwjeinel, 
Rallo,  Hauk,  or  Tripoli  were  denied.  Though  all  five]  were 
members  of  the  union  and  thus  peculiarly  available  tp  it  as 
witnesses,  not  one  was  called  to  the  stand  by  the  union  to 
deny  their  statements.6  The  union’s  failure  to  call!  them 
raises  the  logical  inference  that  its  own  members  tvould 
not  testify  favorably  to  the  union. 


3.  The  conduct  which  the  Union  induced  the  secondary 
employees  to  engage  in  was  “a  concerted  refusal  in  the 
course  of  their  employment.” 

i 

The  Union  admittedly  induced  and  encouraged  all  :of  its 
members,  “especially”  those  who  had  the  buying  power 
(Tr.  40,  118,  119),  to  refuse  to  purchase,  patronize,  of  sup¬ 
port  Mayrose  products  or  Mayrose  salesmen,  in  the  Union 
meetings,  in  Bulletins  addressed  to  their  homes,  and  in  per¬ 
sonal  visits  by  Union  officials  to  their  places  of  employment 
(R.  685,  Int.  Report,  p.  4).  Such  inducement  was  directed 
at  all  the  members  assembled  in  the  meeting  (over  1400  of 
whom  were  employees),  on  the  mailing  list,  or  working  in 
a  visited  store. 


Even  in  those  numerous  markets  where  such  inducement 
only  reached  one  employee  of  each  individual  owne^,  the 
Board  held  that  the  Union  induced  concerted  acticjn  be¬ 
cause  the  “Union’s  intention  clearly  was  to  induce  large 
numbers  of  employees  of  different  employers  to  engage  in 
parallel  action  aimed  at  the  Swift  products  and  salejsmen. 
Accordingly,  we  canont  accept  the  Union’s  narrow  <Jefini- 
tion  of  concerted  action,  so  as  to  sanction  its  technique  in 
— 

o  Schultz  and  Scliweinel  were  called  as  Board  witnesses  on  other  mat¬ 
ters. 

i 


I 
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the  peculiar  circumstances  of  this  case”  (R.  745,  footnote 

7  of  Board  opinion).  In  addition,  all  the  meat  department 
employees  of  the  large  chain-stores  were  members  of  the 
Union.  Each  such  employer  operated  numerous  stores, 
each  employing  at  least  one  head  meat  cutter  and  two  or 
more  journeymen  meat  cutters  at  each  store  (Tr.  11). 

4.  The  conduct  induced  by  the  Union  was  a  refusal  “to 
use  .  .  .  handle  or  work  on  any  goods  ...  or  commodi¬ 
ties,  or  to  perform  any  services.” 

The  union  contends  that  the  employee  function  of  “buy¬ 
ing”  is  not  encompassed  within  the  language  of  this  por¬ 
tion  of  the  Act.  Following  its  established  precedents,7  the 
Board  held  that  “Buying  meat  products  was  a  part  of  their 
job  ...  a  service  they  were  hired  to  perform.  Inducing 
them,  in  the  course  of  their  employment,  not  to  perform 
that  service  with  respect  to  Swift  products,  falls,  in  our 
opinion,  within  the  broad  proscriptive  language  of  Section 

8  (b)  (4)”  (R.  743)  (Bd.  Op.  p.  3). 

In  addition,  at  least  one  butcher  was  induced  by  the 
Union  to  refuse  to  handle  or  receive  Mayrose  products 
after  they  had  been  ordered  by  his  employer  (Tr.  255) 
and  employee-member  William  Schultz,  after  hearing 
Blassie’s  instructions,  advised  his  employer  concerning 
Mayrose  products,  “I  told  her  I  did  not  want  to  handle  it” 
(Tr.  88). 

5.  The  objective  of  the  Union’s  conduct  was  that  pro¬ 
scribed  by  the  Act. 

At  page  29  of  their  Brief  to  the  District  Judge  in  the 
10  (1)  proceeding,  which  they  refiled  with  the  Trial  Ex¬ 
aminer,  the  Union  specifically  stated  the  admitted  object 
of  their  activity: 


7  Amalgamated  Meat  Cutters,  etc.  (Western,  Inc.),  93  NLRB  336. 
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“(The  Union’s)  action  was  designed  and  intended 
solely  to  disrupt  business  dealings  between  Swift  and 
its  non-union  salesmen,  on  the  one  hand,  and  their 
immediate  customers  on  the  other.” 

Thus,  they  admitted  the  specific  objective  to  force!  the 
cessation  of  business  between  the  “producer,”  Swift, j and 
the  “other  person,”  Swift’s  immediate  customers,  th<p  re¬ 
tail  stores.  In  addition  the  Trial  Examiner  found  jthat 
“Respondent’s  argument  that  it  had  no  object  of  forcing 
the  employers  to  cease  doing  business  does  not  seem  to  be 
on  very  solid  ground”  (R.  696,  Int.  Rep.  p.  15).  In  View 
of  the  Union’s  failure  to  file  any  Exceptions  to  the  '|'rial 
Examiner’s  findings  and  the  provisions  of  the  Act,  land 
the  Board  rules,  heretofore  cited,  the  Union’s  efforts  to 
now  deny  the  illegal  objective  and  adopt  a  new  one  foif  the 
first  time  should  be  foreclosed  (Petitioner’s  Brief,  ppl  56- 
59,  point  Gr). 

The  foregoing  statement  provides  much  of  the  additional 
evidence  in  the  record  which  was  omitted  from  Petitioner ’s 
Statement,  but  which  was  considered  by  the  Board  in 
reaching  its  decision  on  “the  entire  record  in  the  c^se” 
(R.  740)  (Bd.  Op.  p.  1).  Not  only  must  such  evidence  be 
considered  in  reviewing  the  Board’s  decision,  but  prpper 
weight  must  be  afforded  the  Board’s  “expertise”  in  such 
cases. 

“Not  only  are  the  findings  of  the  Board  conclusive 
with  respect  to  questions  of  fact  in  this  field  when 
supported  by  substantial  evidence  on  the  record  ias  a 
whole,  but  the  Board’s  interpretation  of  the  Act  and 
the  Board’s  application  of  it  in  doubtful  situations 
are  entitled  to  weight.  ’  ’  NLRB  v.  Denver  Bldg.  Trades 
Council,  341  U.  S.  675,  691. 


I 
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STATUTES  AND  RULES  INVOLVED. 

National  Labor  Relations  Act,  as  amended  by  the  Labor 
Management  Relations  Act  of  1947,  61  Stat.  136,  U.  S.  C., 
Title  29,  Sec.  151,  et  seq.: 

Section  2  (2)  and  (3): 

“Sec.  2.  When  used  in  this  Act — 

♦  #  * 

“(2)  The  term  ‘employer’  includes  any  person  act¬ 
ing  as  an  agent  of  an  employer,  directly  or  indirectly, 
but  shall  not  include  *  *  *  anyone  acting  in  the 
capacity  of  officer  or  agent  of  such  labor  organization. 

“(3)  The  term  ‘employee’  shall  include  any  em¬ 
ployee,  and  shall  not  be  limited  to  the  employees  of  a 
particular  employer,  unless  the  Act  explicitly  states 
otherwise,  and  shall  include  any  individual  whose 
work  has  ceased  as  a  consequence  of,  or  in  connection 
with,  any  current  labor  dispute  or  because  of  any  un¬ 
fair  labor  practice,  and  who  has  not  obtained  any 
other  regular  and  substantially  equivalent  employ¬ 
ment,  but  shall  not  include  any  individual  employed 
as  an  agricultural  laborer,  or  in  the  domestic  service 
of  any  family  or  person  at  his  home,  or  any  individual 
employed  by  his  parent  or  spouse,  or  any  individual 
having  the  status  of  an  independent  contractor,  or 
any  individual  employed  as  a  supervisor,  or  any  indi¬ 
vidual  employed  by  an  employer  subject  to  the  Rail¬ 
way  Labor  Act,  as  amended  from  time  to  time,  or  by 
any  other  person  who  is  not  an  employer  as  herein 
defined.” 

Section  2  (11): 


“(11)  The  term  ‘supervisor’  means  any  individual 
having  authority,  in  the  interest  of  the  employer,  to 
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hire,  transfer,  suspend,  lay  off,  recall,  promotej,  dis¬ 
charge,  assign,  reward,  or  discipline  other  employees, 
or  responsibility  to  direct  them,  or  to  adjust  j  their 
grievances,  or  effectively  to  recommend  such  abtion, 
if  in  connection  with  the  foregoing  the  exercijse  of 
such  authority  is  not  of  a  merely  routine  or  clerical 
nature,  but  requires  the  use  or  independent  judg¬ 
ment.  ” 

Section  10  (e): 

“*  *  *  No  objection  that  has  not  been  urgbd  be¬ 
fore  the  Board,  its  member,  agent,  or  agency,  sh0.ll  be 
considered  by  the  court,  unless  the  failure  or  nbglect 
to  urge  such  objection  shall  be  excused  because  of 
extraordinary  circumstances.  The  findings  of  the 
Board  with  respect  to  questions  of  fact  if  supported 
by  substantial  evidence  on  the  record  considered  as  a 
whole  shall  be  conclusive.  #  *  *” 

Rules  and  Regulations  of  the  National  Labor  Relations 
Board : 

Section  102.46  (b) : 

“(b)  No  matter  not  included  in  a  statement  qf  ex¬ 
ceptions  may  thereafter  be  urged  before  the  Board, 
or  in  any  further  proceedings.  ’  * 

Sections  8  (b)  (4)  (A)  and  10  (F)  of  the  Aejt  are 
printed  in  Petitioner’s  Brief,  pp.  74-76,  and  therefore  are 
not  repeated  here. 


i 


\ 
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SUMMARY  OF  ARGUMENT. 

I. 

A.  The  Board’s  finding  that  the  Union  induced  em¬ 
ployees  at  their  places  of  employment  is  supported  by  the 
weight  of  the  evidence,  which  includes  the  admissions  of 
the  Union’s  own  president  and  its  business  agent.  The 
Trial  Examiner  so  found  and  the  Union  is  precluded  from 
questioning  this  finding  on  appeal  because  of  its  failure  to 
file  exceptions  to  the  Trial  Examiner’s  report. 

B.  The  Board’s  conclusion  that  the  buyers  who  were 
Union  members  were  obligated  to  exercise  their  discretion 
on  the  basis  of  objective  criteria  and  in  the  best  interests 
of  their  employers  are  not  fictional  limitations  but  merely 
an  application  to  this  case  of  the  fundamental  rule  that 
any  employee  or  agent  owes  complete  loyalty  to  his  master 
or  principal  in  the  transaction  of  the  employer’s  business. 

The  evidence  which  the  Union  cites  as  showing  approval 
of  refusal  to  buy  Swift  products  is,  in  fact,  evidence  that 
the  retail  markets  were  forced  to  succumb  to  the  Union’s 
illegal  pressures,  in  violation  of  Section  8  (b)  (4). 

II. 

The  Union’s  argument  that  its  action  was  primary  and 
therefore  not  a  violation  of  Section  8  (b)  (4)  is  contrary  to 
the  facts  and  the  law.  The  facts  show  Union  pressure  to 
compel  the  retail  markets  to  cease  doing  business  with 
Swift  through  inducing  Union  members  employed  by  the 
retail  markets  to  refuse  to  purchase  Swift  products  in  the 
course  of  their  employment. 

The  Union  conduct  shown  by  the  evidence  would  have 
amounted  to  a  secondary  boycott  prior  to  the  enactment 
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of  the  Taft-Hartley  Act,  but  this  point  is  immaterial  be¬ 
cause  the  real  issue  is  whether  the  Union’s  conduct  vio- 

I 

lated  Section  8  (b)  (4).  It  is  clear  that  the  Union’sj  con¬ 
duct  was  not  a  mere  consumer  boycott  but  a  direct  in¬ 
ducement  of  employees  of  secondary  employers  to  refuse 
to  perform  one  of  their  regular  duties,  with  the  purpose 
of  causing  such  employers  to  cease  doing  business  |with 
Swift  and  therefore  a  direct  violation  of  Section  8  (b)  (4). 

HI.  ! 

I 

A.  The  Union  members  were  not  excluded  from  the  cov¬ 
erage  of  the  law  as  purchasing  agents  merely  because!  they 
had  the  power  to  purchase  meats  in  addition  to  thej  rou¬ 
tine  functions  of  cutting,  preparing  and  selling  meat.  |  The 
employees  in  question  had  no  power  to  discharge,  disci¬ 
pline,  or  supervise  other  employees  and  were  therefore  uot 
excluded  from  the  Act. 

I 

| 

B.  The  Union’s  argument  that  its  inducements  wer^  not 
directed  to  “employees  of  any  employer”  within  the  mean¬ 
ing  of  Section  8  (b)  (4)  is  contrary  to  the  evidence  and 
the  law.  The  evidence  does  not  sustain  the  argument!  that 
only  one  buyer  acted  for  each  employer,  either  in  thp  case 
of  the  chain  stores,  where  each  single  employer  operated 
numerous  supermarkets  at  each  of  which  as  many  as  three 
employees  were  involved  in  buying,  or  in  the  other  retail 
stores.  When  construed  in  connection  with  Section  j2  (3) 
of  the  Act,  the  words  “any  employer”  are  obviously  used 
in  a  generic  sense  to  include  a  class  and  are  not  limitjed  to 
employees  of  a  single  particular  employer.  In  any  event, 
the  inducement  not  to  buy  included  inducement  npt  to 
perform  any  other  functions  regularly  performed  by  the 
butchers  in  the  retail  markets  and  thus  involved  all  cjf  the 
Union’s  members  in  each  shop. 

i 

C.  The  action  which  the  Union  induced  was  concerted 
within  the  meaning  of  Section  8  (b)  (4).  The  present:  case 
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is  not  in  any  way  analogous  to  NLRB  v.  International  Rice 
Milling  Company,  341  U.  S.  665,  which  involved  primary 
picketing  affecting  employees  of  other  employers  only 
when  they  happened  to  approach  the  site.  In  the  present 
case  there  was  bare  and  direct  instigation  of  a  secondary 
boycott  by  employees  of  secondary  employers,  namely  the 
retail  markets  throughout  the  St.  Louis  area,  which  was 
not  incident  to,  or  even  connected  with,  any  legitimate 
Union  activity. 

D  and  E.  The  Union’s  arguments  that  there  was  no  re¬ 
fusal  unless  the  employees  were  urged  to  act  contrary  to 
the  instructions  of  their  employer  is  based  upon  Board  de¬ 
cisions  in  Conway,  87  NLRB  972,  and  Pittsburgh  Plate 
Glass  Co.,  105  NLRB  740,  which  have  been  overruled  by 
the  Board  itself.  The  Act  is  not  limited  in  its  application 
to  disobedience  of  specific  orders  amounting  to  insubordi¬ 
nation.  It  covers  every  Union  induced  refusal  in  violation 
of  its  provisions. 

F.  The  Union’s  inducement  of  refusal  to  buy  Swift 
products  is  not  removed  from  the  scope  of  Section  8  (b) 
(4)  because  of  the  fact  that  the  word  “buy”  does  not  spe¬ 
cifically  appear  in  the  statute.  Section  8  (b)  (4)  is  ex¬ 
pressed  in  broad,  all-inclusive  general  terms,  such  as  “use, 
manufacture,  process,  transport,  or  otherwise  handle  or 
work  on,”  indicating  a  clear  intention  to  include  all 
employee  functions  of  every  nature.  Buying  is  not  ex¬ 
cluded  under  the  rule  of  ejusdem  generis,  because  the 
terms  of  the  statute  are  not  limited  to  specific  functions, 
such  as  “paint,  nail,  print,  wrap,”  etc.,  but  instead  the 
statute  is  couched  in  broad  all-inclusive  language  and  these 
broad  terms  are  followed  by  the  reference  to  “otherwise 
handle  or  to  perform  any  services,”  in  order  to  make 
explicitly  clear  the  intention  to  cover  every  form  of  em¬ 
ployee  activity. 

G.  The  Union’s  argument  that  the  “sole  object  of  the 
boycott”  was  to  induce  Swift  salesmen  to  join  the  Union 


is  an  afterthought  adopted  as  a  desperate  expedient  try 
to  create  an  analogy  between  the  instant  case  and  Dowds  v. 
International  Longshoremen’s  Association,  224  Fed.  ! (2d) 
455,  which  does  not  exist.  The  Union  itself  has  admitted 
in  its  brief  before  the  District  Court  that  its  purposej  was 
to  disrupt  business  relations  between  the  retail  markets 
and  Swift,  the  Board  so  found,  and  the  evidence  Over¬ 
whelmingly  supports  the  finding.  There  is  no  analogy  in 
this  situation  to  the  Longshoremen’s  case. 

IV.  I 

The  Union’s  contention  that  the  retail  markets  werO  the 
primary  situs  of  the  dispute  here  involved  is  both  errone¬ 
ous  and  immaterial.  Such  stores  did  not  become  the!  pri¬ 
mary  situs,  but  in  any  event  the  point  here  in  issue  is 
whether  the  inducement  by  the  Union  directed  specifically 
at  the  secondary  employees  to  engage  in  prohibited]  sec¬ 
ondary  activity  for  a  prohibited  object  violates  the  Act. 
As  the  Supreme  Court  has  held,  secondary  boycott  activity 
even  at  a  common  situs  is  unlawful.  Here  the  retail  scores 
were  purely  secondary  establishments,  the  conduct  induced 
was  secondary  boycotting,  and  the  objective  was  that!  pro¬ 
scribed  by  the  Act. 
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ARGUMENT. 

I. 

The  Board’s  Findings  of  Inducements  Made  in  the  Retail 
Markets  and  as  to  the  Duty  to  Select  on  the  Basis  of 
Objective  Criteria  Are  Based  on  Substantial  Evidence 
and  Should  Be  Affirmed. 

Since,  as  we  have  demonstrated  in  our  brief,  in  Case  No. 
12931,  Section  S  (b)  (4)  prohibits  inducement  of  a  viola¬ 
tion  of  its  terms  by  any  means  or  in  any  form  (IBEW  v. 
NLRB,  341  U.  S.  694),  the  question  of  whether  the  Union’s 
inducements  were  made  in  Union  meetings  by  Union  bulle¬ 
tins  or  in  the  shops,  or  (as  we  believe)  through  all  of  these 
methods,  is  neither  decisive  nor  controlling  in  this  case. 
Any  one  or  all  of  the  types  of  conduct,  in  which  the  Union 
engaged,  violated  the  Act. 


IA. 

Inducement  at  the  Markets. 

However,  the  Board’s  finding  that  such  appeals  were 
made  to  Union  members  who  were  employees  at  the  shops 
in  which  they  were  employed  is  amply  supported  by  the 
evidence  and  indeed  has  been  conceded  by  the  Union. 

As  to  the  evidence,  President  Blassie’s  own  testimony 
clearly  admits  such  conduct  (Tr.  II,  151-153).  When  one 
considers  that  the  question  was  put  to  Blassie  in  several 
different  ways;  that  he  admitted  meeting  with  members  in 
the  shops;  that  he  denied  that  the  policy  of  not  buying 
Swift  products  was  his  own  but  specifically  admitted  that 
he  had  urged  the  Union  policy  in  that  regard  when  he  met 
men  in  the  shops  (Tr.  II,  152)  and  repeated  the  admission, 
it  is  futile  for  the  Union  to  try  to  explain  such  admissions 
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by  asserting  that  the  admissions  were  not  responsive!  to 
the  question. 

In  like  manner,  Bill  Rose,  the  Union’s  business  ag<^nt, 
admitted  (Tr.  424)  that  he  was  almost  constantly  calling  on 
the  Union  members  in  the  shops  and  urging  the  Unjion 
policy  of  buying  only  from  Union  salesmen  and  that  jthe 
practice  had  continued  practically  to  the  date  of  the  hear¬ 
ing  in  the  United  States  District  Court  on  May  20, 1954* 

United  States  Judge  Moore  who  heard  the  witnesses  (tes¬ 
tify  and  was  in  the  best  position  to  determine  their  credi¬ 
bility,  found  (Finding  of  Fact,  paragraph  g,  p.  44,  Swift 
Brief  Appendix  Case  No.  12931)  that  the  business  agents  of 
the  Union  visited  stores  in  which  the  members  of  the  Urjion 
were  employed  to  urge  the  Union  policy.  The  Trial  Exam¬ 
iner,  who  found  nearly  every  other  point  in  favor  of  |the 
Union,  nevertheless  found  against  the  Union  on  this  pojint, 
and  likewise  found  that  this  inducement  occurred  at  the 
members’  “places  of  employment.” 

The  Union  filed  no  exception  to  these  findings  of  the 
Examiner  and  hence  is  bound  by  them,  both  under  Board 
Rules  and  as  a  matter  of  Appellate  review.  When  it  now 
contends  that  all  of  such  members  may  have  been  owners, 
it  simply  asks  for  a  reversal  of  findings  based  on  the  admis¬ 
sions  of  its  own  officers  in  favor  of  an  argument  which  is 
not  supported  by  any  evidence. 

The  Union  contention  that  all  of  its  members  so  inddced 
may  have  been  supervisors  is  equally  unsupported  by  Evi¬ 
dence.  With  the  exception  of  Hank  Tripoli  (Tr.  II,  2|l5) 
who  was  identified  as  a  manager  and  buyer,  there  is  noth¬ 
ing  to  indicate  that  any  of  the  men  reached  by  the  Uiiion 

.  j 

appeals  were  supervisors.  Indeed,  the  record  affirmatively 
shows  in  most  other  cases  that  the  employee  in  question 
had  no  supervisory  authority. 

I 

The  short  answer  to  this  contention  is  that  the  persons 
induced  were  shown  to  be  employees  and  so  found  by  both 

i 

i 

i 

i 
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the  District  Judge  and  the  Trial  Examiner.  If  the  Union 
contended  that  they  were  excluded  from  the  definition  of 
“  employees’  ’  by  any  of  the  exceptions  established  in  Sec¬ 
tion  2  (3)  of  the  Act,  the  burden  of  proof  was  theirs  to 
establish  the  facts  bringing  the  employee  within  that  ex¬ 
ception.  Certainly  the  burden  does  not  rest  on  the  General 
Counsel  to  negative  every  possible  exception  (six  in  num¬ 
ber)  to  the  definition  of  an  employee. 

IB. 

The  Union’s  Arguments  as  to  Assumed  Limitations  on 
Authority  of  Buyers  Are  Unfounded. 

The  Union  brief  waxes  extremely  indignant  over  the 
Board’s  Statement  that  the  Union  members  were  employed 
to  perform  the  service  of  buying  solely  on  the  basis  of 
objective  criteria  and  that  the  discretion  with  which  such 
members  were  vested  was  one  to  be  exercised  solclv  in 
their  employer’s  interest.  They  consider  these  statements 
as  findings  “Constructed  out  of  the  whole  cloth,”  and  “an 
affront  to  common  sense.”  They  elaborate  upon  the  frailty 
of  human  nature  and  apparently  convince  themselves  that 
employees  may  justifiably  be  governed  solely  by  their 
individual  interests,  as  opposed  to  those  of  their  employer, 
and  are  required  to  act  in  their  employer’s  interest  only 
when  there  is  affirmative  proof  of  direct  instruction  to  that 
effect. 

We  are  confident  that  ordinary  principles  of  fair  dealing 
and  morality  apply  in  this  situation,  as  in  others.  It  is 
not  necessary  to  establish  that  a  servant  or  an  agent  had 
express  and  affirmative  instructions  to  act  in  the  interests 
of  his  master  or  employer,  nor  is  it  necessary  to  establish 
the  existence  of  affirmative  instructions  that  a  servant 
shall  not  defraud  or  steal  from  his  employer.  Implicit 
and  inherent  in  the  relationship  is  the  requirement  of  com¬ 
plete  loyalty  to  master  or  principal  in  the  performance  of 
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the  employer’s  business.  Such  has  been  the  rule  at  least 
since  Biblical  times.8  The  Board’s  opinion  did  no  jnore 
than  to  point  up  the  application  of  this  principle,  settled 
both  as  a  matter  of  moral  law  and  judicial  decision,  to  the 
facts  in  the  instant  case.  The  fact  that  human  beings;  may 
err  and  fall  short  of  its  requirements  at  times,  is  no  argu¬ 
ment  against  the  existence  of  the  principle. 

The  efforts  to  establish  or  at  least  insinuate  (ijlnion 
brief,  pp.  35,  36)  that  the  retail  stores  actually  approved 
and  authorized  the  refusal  to  handle  Swift  product^  are 
full  of  grim  humor. 

I 

Tripoli’s  approval  is  shown  by  the  fact  (Tr.  II,  316) j“ the 
union  representatives  were  around  checking”  and  “hb  did 
not  want  to  jeopardize  his  standing”  because  “as  super¬ 
visor  he  needed  men  from  time  to  time”  and  wanted  jto  be 
able  to  get  good  men.  In  short,  he  feared  that  if  he  jmade 
a  free  choice,  he  would  be  punished  by  the  union  m  its 
assignment  of  men.  A  very  real  fear  under  the  circum¬ 
stances. 

John  Rallv*  threatened  by  loss  of  his  Union  card,  still  re¬ 
fused  to  remove  May  rose  products  from  the  case  bepausc 
lie  had  already  paid  for  them  (Tr.  p.  346,  349,  350).  j  This 
experience  no  doubt  motivated  his  father  in  urging  Sales¬ 
man  Hayes  “to  get  into  the  Union.” 


In  the  case  of  the  Acme  Market  (Tr.  331)  the  owner 
“liked  the  Mayrose  product”  and  “wished  the  trouble  was 
settled” — but  would  not  go  over  the  Union  member’s  [head. 


Mr.  Modica  (Tr.  338)  “liked  to  buy  from  Independent” 
but  could  not  because  he  was  “subject  to  fine  by  the  local”. 

i 

It  is  obvious  that  such  evidence  shows  not  approva^  and 
consent,  but  reluctant  acquiescence  in  the  union’s  policy, 
because  loss  of  the  Swift  product  was  deemed  to  be  a  lesser 
penalty  than  that  which  the  owner  might  expect  to  suffer 


— 

S  Holy  Bible,  Matthew,  Chapter  Six,  Verse  24,  King  James  Ed. 


i 

i 

i 


—  22  — 


if  he  insisted  upon  his  rights.  “The  statute  does  not  re¬ 
quire  the  secondary  employer  to  resist  to  the  point  of  pro¬ 
voking  a  strike  thereby  extending  the  labor  dispute  to 
their  own  establishment,”  Western,  Inc.,  93  NLRB  336, 
nor  even  to  “utter  futile  words  of  insistence  or  prayerful 
request”  that  his  employees  carry  out  their  required  du¬ 
ties.  Irvin  J.  Cooper,  101  NLRB  12S4.  This  evidence  pre¬ 
sents  a  classic  example  of  the  Union  pressures  on  neutrals 
through  appeals  to  and  pressures  on  their  employees  which 
Section  8  (b)  (4)  was  designed  to  eliminate.  A  retail 
merchant  should  not  be  put  to  the  “Hobson’s  choice”  of 
giving  up  a  product  or  being  unable  to  get  competent  men 
from  Union  headquarters,  or  of  having  his  son  lose  his 
Union  card.  Such  facts  demonstrate  exactly  the  type  of 
conduct  which  the  section  condemns. 

II. 

The  Union’s  Contention  That  the  Boycott  Which  It  Induced 
Was  Not  Within  the  Scope  of  Section  8  (b)  (4) 

Is  Unfounded. 

The  Union’s  argument  under  this  heading  involves: 

(1)  The  contention  that  the  Union’s  course  of  conduct 
would  not  have  amounted  to  an  illegal  secondary  boycott 
under  the  general  law  prior  to  the  enactment  of  Section 
8  (b)  (4);  and  (2)  the  contention  that  Section  8  (b)  (4) 
applies  only  to  secondary  boycotts  which  were  illegal  at 
the  time  of  its  passage.  Neither  contention  can  be  sus¬ 
tained. 

As  to  the  first  proposition,  the  Union’s  argument  is  based 
upon  partial  quotations  which  give  a  misleading  impres¬ 
sion  as  to  the  gist  of  the  rule  stated  in  the  authorities 
quoted  in  the  brief.  Thus  we  are  treated  to  the  revelation 
that  Frankfurter  and  Greene,  in  “The  Labor  Injunction” 
(MacMillan  Co.  1930)  observed  (p.  43)  that  the  legality 
of  the  primary  boycott  has  rarely  been  questioned.  Further 


reference  to  tlie  same  work  shows  that  in  the  opinion  of 
the  authors,  conduct  of  the  type  which  the  Union  was 
found  to  have  engaged  in  in  this  case  would  have  amoijmted 
to  a  secondary  boycott  under  the  rules  applied  by  the  Fed¬ 
eral  Courts  and  the  courts  of  Massachusetts,  which  Char¬ 
acterized  almost  any  type  of  economic  or  social  pressure 
against  secondary  persons  as  an  illegal  secondary  boycott. 
The  same  work  shows  that  a  somewhat  narrower  rule  was 
then  considered  to  be  followed  in  the  State  of  New  jYork 
(Ibid,  pages  43,  44,  45). 

The  Union’s  quotation  from  Duplex  Printing  Company 
v.  Deering,  254  U.  S.  443,  1.  c.  466,  supports  its  view  only 
if  one  accepts  the  Union’s  premise  that  the  conduct  of  its 
members  in  refusing  to  buy  Swift  products  did  not  jhave 
and  was  not  intended  to  have  a  coercive  effect  upoiji  the 
retail  stores  in  which  they  were  employed.  Since  thb  rec¬ 
ord  shows  exactly  the  contrary,  it  is  plain  that  the  Coer¬ 
cive  pressure  which  the  Union  brought  to  bear  upoili  the 
retail  stores  through  inducement  of  its  members  to  refuse 
to  buy  and  order  Swift  products  in  the  course  of  their 
employment  amounted  to  a  secondary  boycott  within  the 
rule  of  Duplex  Printing  Co.  v.  Deering,  supra,  to  the  Same 
extent  as  any  other  form  of  coercion  to  cause  a  with¬ 
drawal  of  patronage.9 

Contrary  to  the  impression  created  by  the  Union’s  dis¬ 
cussion,  Teller,  Labor  Disputes  and  Collective  Bargaining, 

Vol.  1,  p.  455,  does  not  agree  with  the  conclusions  of 
— 

i>  Compare  Western.  Inc.,  93  NLRB  336:  “The  circumstance  that 'West¬ 
ern’s  customers,  to  avoid  a  possible  strike  on  their  own  involvement  in  a 
labor  dispute,  chose  to  cease  dealing  with  Western,  does  not  avajil  Re¬ 
spondents  since  an  object  of  the  employee  action  which  Respondents  had 
induced  was  to  exert  pressure  on  the  employer  to  do  exactly  what  lie  did. 
The  coercion  of  the  employer  (if  any  were  needed)  seems  obvious  i  under 
the  circumstances.  Here  the  mere  exertion  of  that  pressure  wafe  ade¬ 
quate  to  accomplish  Respondent’s  objectives,  which  were  nonetheless 
proscribed  by  the  Act,  because  success  made  it  unnecessary  to  resort  to 
the  more  coercive  sanctions.”  See  also  Petitioner’s  Brief,  p.  40:  “Once 
the  buyer  ceased  purchasing,  nothing  remained  to  be  done  by  the  market 
owner  to  accomplish  a  termination  of  the  business  between  the  rharket 
and  Swift.  Consequently,  Local  88’s  inducement  of  buyers  to  cease  pur¬ 
chasing  from  Swift  salesmen  could  not  have  been  designed  to  ‘coerce’  the 
owner  to  do  or  refrain  from  doing  anything.” 


Frankfurter  &  Greene  on  the  subject,  but  Teller  concedes, 
in  succeeding  pages,  that  the  dividing  line  between  pri¬ 
mary  and  secondary  boycotts  was  far  from  being  clearly 
established  by  the  decided  cases  prior  to  1940. 

There  is  no  support  in  NLRB  v.  Denver  Bldg.  &  Con¬ 
struction  Trades  Council,  341  U.  S.  675,  6S6,  692,  for  the 
Union’s  apparent  contention  that  Congress  intended  to 
prohibit  only  secondary  boycotts  which  were  illegal  at 
the  time  the  Taft-Hartley  Act  was  passed.  On  the  con¬ 
trary,  since  the  boundary  lines  between  legal  boycotts  and 
secondary  boycotts  illegal  under  existing  law  were  not 
clearly  defined,  Congress  by  the  enactment  of  Section 
8  (b)  (4)  adopted  its  own  definition  of  a  secondary  boy¬ 
cott  for  purposes  of  the  Act  and  in  effect  determined  that 
conduct  within  the  scope  of  Section  S  (b)  (4)  should  be 
deemed  to  be  a  secondary  boycott  amounting  to  a  Union 
unfair  labor  practice.  This  is  what  the  Denver  Building 
Trades  opinion  holds  when  one  considers  the  full  scope  of 
the  court’s  reasoning.  Thus,  the  provisions  of  the  section 
are  paraphrased  by  Judge  Burton  and  the  crucial  ques¬ 
tion  which  he  determines  is  whether  the  Union  conduct 
had  an  object  proscribed  by  Section  8  (b)  (4).  As  sum¬ 
marized  by  the  Seventh  Circuit  Court  of  Appeals  in  Joliet 
Contractors  Ass’n  v.  NLRB,  202  Fed.  (2d)  606,  1.  c.  610, 
the  real  issue  is  whether  there  has  been  a  violation  of  the 
Act,  rather  than  of  the  common  law. 

The  feats  of  circumlocution  by  which  the  Union  seeks 
to  square  its  conduct  with  the  basic  provisions  of  Section 
8  (b)  (4)  are  amusing  in  the  extreme.  Thus  at  1.  c.  39  the 
brief  denies  any  effort  to  exercise  pressure  on  the  retail 
stores  and  piously  avows  that  the  Union  members  were 
only  to  “refrain  from  dealing  with  the  salesmen” — “to 
withhold  their  (sic.)  patronage.”  The  key  point  that  the 
Union  member  is  induced  to  refuse  to  make  purchases  on 
behalf  of  his  employer  and  to  cause  that  employer  to  cease 
doing  business  with  Swift  is  obscured  in  a  mist  of  verbiage 
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intended  to  create  an  illusory  similarity  to  an  ordinary 
consumer  boycott. 

This  process  is  carried  on  to  the  point  where  (1.  |c.  40) 
the  Union  misquotes  the  Denver  Building  Trades!  Case 
in  a  grossly  misleading  fashion  to  imply  a  Congressional 
intent  to  preserve  the  right  to  impose  boycotts  of  the  type 
which  the  Board  has  found  the  Union  to  have  induped  in 
this  case.  We  invite  a  comparison  of  these  extravagant 
passages  with  the  actual  opinion  in  the  Denver  Building 
Trades  Case. 

i 

i 

No  amount  of  misleading  summaries  and  no  amount  of 
juxtaposition  of  words  which  have  a  similar  sound  but 
refer  to  different  basic  concepts  can  obscure  the  Simple 
facts  found  by  the  NLRB  in  its  opinion.  The  fact  remains 
that  the  Union  induced  its  members,  employed  in  the  re¬ 
tail  shops,  to  engage  in  a  concerted  refusal  to  perform 
one  of  their  regular  duties  with  the  purpose  of  causing 
such  employers  to  cease  doing  business  with  Swjift — a 
direct  violation  of  Section  8  (b)  (4),  and  therefore  a 
secondary  boycott-  within  the  scope  of  the  Act  because  its 
direct  purpose  was  to  affect  a  secondary  employe!  in  a 
manner  proscribed  by  the  Act. 


A.  Petitioner’s  Contention  That  Employees  Haying 
Authority  to  “Buy”  Are  Not  Employees  Within 
the  Meaning  of  the  Act  Is  Erroneous. 

i 

! 

On  the  basis  of  a  ridiculous  interpretation  of  Section 
2  (2)  of  the  Act  which  defines  as  an  employer  apy  one 
who  acts  as  “agent  of  an  employer”,  the  Union  contends 
that  the  buyer-employees  in  the  markets  were  “employers” 
and  thus  proper  targets  for  the  Union’s  admitted  induce¬ 
ment.  The  argument  is  that  (a)  these  buyers  were  given 
“discretionary  authority”  to  buy  meats  for  the  owner; 

| 


(b)  that  the  owners  were  thus  “responsible,  under  ordi¬ 
nary  principles  of  agency”  for  the  acts  of  the  buyers;  (c) 
ergo  the  employee  is  an  agent  and  thus  an  employer. 

First,  the  evidence  itself  is  directly  contrary  to  Peti¬ 
tioner’s  basic  premise  that  all  the  buyers  were  in  fact 
granted  such  “discretionary  authority”  as  to  make  them 
purchasing  agents.10  In  fact,  the  Trial  Examiner  actually 
found  that  manv  only  had  authority  to  make  recommenda- 
tions  to  the  purchasing  agent.  Under  the  rules  heretofore 
cited,  the  Union’s  failure  to  take  Exception  to  such  find¬ 
ings  precludes  the  assertion  of  this  argument  here. 

Second,  it  has  already  been  admitted  by  the  Union  that 
these  same  members  with  buying  power  for  their  em¬ 
ployers  had  been  constituted  official  Union  organizers  (Tr. 
102,  103)  and  that  they  were  acting  in  such  capacity  at 
the  times  involved  herein  (Pet.  Br.  p.  4S,  lines  17-22).  At 
such  time  these  buyers  were  not  only  employees  but  also 
acting  as  Union  agents.  Therefore,  before  asserting  that 
Section  2  (2)  makes  employers  out  of  agents,  Petitioner 
should  have  read  the  rest  of  that  Section  as  follows: 

“Sec.  2  (2).  The  term  employer  includes  any  per¬ 
son  acting  as  agent  of  an  employer,  directly  or  in¬ 
directly,  but  shall  not  include  .  .  .  anyone  acting  in 
the  capacity  of  officer  or  agent  of  (any)  labor  organi¬ 
zation.” 

Obviously,  these  particular  “buyers”  cannot  be  “em¬ 
ployers,”  regardless  of  the  general  law  on  agency,  because 
they  are  expressly  excluded  from  the  definition  of  employer 
bv  the  unambiguous  terms  of  the  Act  itself! 

Third,  even  though  “an  agent”  can  under  certain  cir¬ 
cumstances  be  “an  employer”  for  some  of  the  Act’s  pur- 

io  See  testimony  of  employees  Walkenback  (Tr.  264.  lines  10-15); 
Schweinel  (Tr.  24S,  lines  1-15);  Schultz  (Tr.  S7,  line  15,  to  S8,  line  28)'. 
See  also  Trial  Examiner’s  unchallenged  finding  that  the  buyer’s  “author¬ 
ity  varies  from  complete  discretion  in  regard  to  the  amounts  and  sources 
of  such  purchases  to  merely  recommending  what  supplies  are  needed  to 
the  purchasing  agent”  (R.  684,  I.  R.  p.  3). 


poses,  as  the  first  sentence  of*  Section  2  (2)  provides, j  it  is 
equally  clear  that  an  agent-employee  is  not  excluded  from 
the  Act’s  definition  of  “employee”  in  Section  2  (3)  merely 
because  his  duties  on  behalf  of  his  employer  are  of  a  more 
responsible  nature.  As  that  Section  provides,  “employee” 
includes  “any  employee”  with  the  specific  exceptions 
listed.  Since  “agent”  is  not  one  of  those  exception^,  an 
agent-employee  is  within  the  general  definition  of  employee 
and  not  per  se  excluded  as  petitioner  contends. 

i 

That  a  particular  employee  may,  without  losingj  his 
status  as  an  employee,  sometimes  perform  responsible 
duties  for  his  employer,  is  demonstrated  by  the  Washing¬ 
ton  Coca-Cola  case,11  the  effect  of  which  is  mutilated  by 
Petitioner’s  misleading  fragmentary  quotation  on  page  43, 
footnote  43.  There  the  pickets  wanted  the  employer 
Ryland  to  stop  buying  Coca-Cola.  Ryland  was  away  from 
the  store,  but  was  advised  by  phone  by  his  employee  in 
the  store.  Ryland  advised  his  employees  to  tell  the  pickets 
he  would  stop  buying  Coca-Cola.  When  he  did  so,  jthey 
replied  they  would  make  it  “rough  on  him”  if  purchases 
were  resumed.  Petitioner’s  paraphrase  or  misquotation 
(p.  43)  certainly  implies  that  the  Board  held  no  violation 
of  8  (b)  (4)  occurred  because  this  “inducement”  j  was 
directed  to  him  “at  the  time”  that  he  was  acting  as  an 
agent-representative  of  his  employer.  Actually  “induce¬ 
ment”  and  Section  8  (b)  (4)  were  not  even  invo|ved. 
What  the  Board  held  was  that  this  remark  of  the  pickets 
did  not  violate  Sect.  8  (b)  (1)  (A)!  It  did  not  restrain 
and  coerce  this  employee  in  the  exercise  of  his  rights  guar¬ 
anteed  by  Section  7,  because  it  was  obviously  addressed 
through  him  to  his  employer  “in  this  instance.” 

It  is,  of  course,  futile  to  contend,  as  petitioner  seenis  to 
do,  that  the  ordinary  rules  of  agency  make  agents!  out 
of  every  employee  where  the  employer  is  “responsible” 

ll  Washington  Coca-Cola  B.  Works  v.  NLRB,  220  F.  (2)  380  (C4DC), 
. . .  App.  D.  C . aff'g  107  NLRB  229. 


for  his  acts.  Ail  employer  is,  of  course,  responsible  for  the 
acts  of  all  his  employees,  whether  agents  or  servants,  when 
committed  within  the  scope  of  their  employment.  But  this 
principle  serves  no  more  to  make  an  “employer’  of  a  meat 
buyer  than  it  does  of  a  carpenter,  machine  operator,  or 
truck  driver.  In  fact,  the  Board  has  held  that  “butchers,” 
“buyers,”  and  “agents”  are  employees  within  the  mean¬ 
ing  of  the  Act.  U.  S.  Gypsum,  81  NLRB  182;  Wise,  Smith 
&  Co.,  Inc.,  83  NLRB  1*019:  Ill.  Bell  Telephone,  77  NLRB 
1073. 

Obviously  an  employee  is  not  excluded  from  the  coverage 
of  the  Act  because  he  acts  within  the  scope  of  his  employ¬ 
ment,  or  because  he  is  an  agent.  The  only  real  issue  here 
is  whether  the  nature  of  the  employee’s  duties  are  such  as 
to  exclude  him  from  the  Act  as  a  supervisory  employee. 
The  facts  and  the  law  are  against  the  Union  on  this  issue. 

Thus,  it  appears  without  dispute  that  buying  was  merely 
one  of  the  regular  duties  carried  on  by  the  employees  in 
question.  In  all  the  smaller  markets  they  also  cut  and 
sell  meat,  and  it  appears  without  contradiction  that  none 
of  them  have  any  supervisory  authority  to  hire,  fire, 
discipline  or  direct  other  employees  (Testimony  Green,  Tr. 
321-2;  Schweinel,  Tr.  246;  Walkenback,  Tr.  265;  Buttice, 
Tr.  267;  Ebner,  Tr.  274;  Columbo,  Tr.  274;  Zoellner,  Tr.  274; 
Altman,  Tr.  274).  In  the  larger  markets  the  journeymen 
meat  cutters  merely  prepare  purchase  orders  and  carry  on 
many  other  functions  wdiich  are  obviously  routine  work 
of  a  non-supervisorv  nature  (Tr.  109-110). 

Thus  it  is  apparent  that  the  employees  in  question  are 
not  purchasing  agents  in  any  sense.  No  authority  is  cited 
to  support  the  conclusion  that  the  fact  that  their  regular 
duties  include,  among  many  other  employee  functions,  the 
authority  to  purchase  meat,  is  sufficient  to  make  the  em¬ 
ployees  in  question  supervisory  employees.  On  the  con¬ 
trary,  the  Board  has  generally  considered  that  assistant 


buyers  whose  relation  to  purchasing  is  much  more  spe¬ 
cialized  and  who  give  a  much  greater  portion  of  !  their 
time  to  the  buying  function,  are  properly  included  in 
bargaining  units  as  employees  (Maas  Brothers,  Inc.,  88 
NLRB  129,  and  H.  P.  Wasson  &  Co.,  104  NLRB  No.  35). 

B.  The  Union  Inducements  Were  Directed  to  “Employees 
of  Any  Employer”  Within  the  Meaning 
of  Section  8  (b)  (4). 

In  contending  that  the  Union’s  inducements  could! have 
been  directed  to  only  one  employee  of  auv  employer  ('Brief 
p.  46)  the  Union’s  argument  disregards  the  facts  shown  by 
the  record.  In  the  case  of  Kroger,  Great  Atlantic  &  Pacific 
Tea  Company,  Food  Center,  and  Fred  Rapp,  Inc.,  the  par¬ 
ticular  employer  operated  not  one  but  many  supermarkets 
in  the  St.  Louis  area  (R.  11)  and  had  one  head  meat  gutter 
and  two  or  more  journeymen  meat  cutters  in  each  super¬ 
market.  Journeymen  meat  cutters  frequently  make  up  pre¬ 
liminary  orders  of  merchandise  (Tr.  110).  Thus,  even  on 
the  Union’s  theory,  its  inducement  in  these  eases  \vould 
have  been  directed  to  many  more  than  one  employee  of 
such  an  employer,  namely,  at  least  three  meat  cuttejrs  in 
each  of  the  many  supermarkets  operated  by  each  |large 
chain  employer.  Such  evidence  established  a  violation 
even  under  the  Union’s  restricted  construction  of  the;  Act. 

There  is,  in  fact,  no  basis  in  the  record  for  the  as$ump- 
tion  that  in  other  stores  only  one  employee  would  have 
any  connection  with  the  ordering  of  meat.  For  exapiple, 
in  the  testimony  of  witness  Theodore  Kopsky  (Tr.  308- 
310)  it  appeared  that  when  the  head  buyer  was  out,  j Kop¬ 
sky  dealt  with  other  men  in  the  department. 

i 

The  Board  did  not  concede  that  only  one  employee  of 
any  employer  was  affected,  but  instead  dismissed  the  Un¬ 
ion’s  contention  based  on  that  assumption  as  being  of  no 
consequence  (R.  744,  Note  7).  The  Board  was  manifestly 
correct  in  so  holding.  The  contention  is  in  conflict  with 

i 

i 

! 
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the  literal  interpretation  of  the  words  contained  in  the 
statute  and  with  the  basic  purposes  and  intent  of  the  law. 
Taking  the  issue  purely  from  the  literal  approach,  there  is 
no  reference  in  Section  8  (b)  (4)  to  employees  of  one  em¬ 
ployer,  or  to  employees  of  any  one  employer,  nor  is  there 
any  limitation  to  employees  of  any  one  or  more  employers, 
or  any  other  language  which  would  indicate  specifically 
and  explicitly  an  intent  to  confine  the  word  “employees” 
to  persons  employed  by  a  particular  single  employer. 

The  reference  to  “employees  of  any  employer”  in  Sec¬ 
tion  8  (b)  (4)  must  be  construed  together  with  Section 
2  (3)  of  the  Act,  which  defines  employee  as  follows: 

“The  term  ‘employee’  shall  include  any  employee 
and  shall  not  be  limited  to  the  employees  of  a  par¬ 
ticular  employer  unless  the  Act  explicitly  states  other¬ 
wise.” 

Thus  it  is  apparent  that  under  the  provisions  of  Section 
2  (3)  the  word  “employees”  is  not  deemed  to  be  limited 
to  the  employees  of  a  particular  employer  because  there 
is  nothing  in  Section  S  (b)  (4)  which  explicitly  counter¬ 
acts  the  effect  of  the  definition  contained  in  Section  2  (3). 
On  the  contrary,  the  reference  to  “any  employer”  is  ob¬ 
viously  made  in  a  generic  sense  to  include  a  class,  as  when 
we  refer  to  “the  rights  of  any  citizen.”  When  the  two 
sections  are  construed  together  it  is  apparent  that  even 
literally  they  do  not  require  an  inducement  to  two  or  more 
employees  of  a  single  employer. 

When  the  fundamental  purposes  of  the  law  arc  consid¬ 
ered,  the  matter  becomes  even  more  clear.  There  could  not 
have  been  any  purpose  in  making  either  the  benefits  or  the 
prohibitions  of  the  Act  applicable  to  employees  of  larger 
employers  but  inapplicable  to  an  employee  or  employees 
of  smaller  employers.  In  fact,  the  Congressional  intent 
was  exactly  to  the  contrary  and  Section  2  (3)  was  adopted 
purposely  and  intentionally  to  make  the  Act  applicable 
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even  in  the  case  of  small  employers  where  the  operation 
engaged  in  by  such  small  employers  was,  when  considered 
from  the  standpoint  of  the  aggregate  effect  of  all  of  the 
employers  engaged  in  the  trade  or  process,  a  matter  of 
substantial  importance.  This  is  plainly  shown  by  Senate 
Report  573  of  the  74th  Congress.12  Finally,  it  is  clear  |that 
in  any  event  the  Board  was  entitled  to  consider,  an<^  did 
consider,  the  entire  pattern  of  the  Union’s  conduct,  wjhich 
included  appeals  to  all  of  its  members  in  Union  meetings, 
by  Union  bulletins,  and  at  their  places  of  employment. 
There  is  no  warrant  for  the  Union’s  assumption  thatj  the 
appeal  was  limited  in  its  application  or  effect  to  a  single 
employee  who  might  happen  to  do  purchasing.  In  prac¬ 
tical  effect,  the  refusal  to  purchase  which  the  Union  in¬ 
duced  encompassed  at  once  all  of  the  activities  in  which 
the  respondent’s  members  were  to  engage,  including  cut¬ 
ting,  handling  and  ultimately  selling,  as  was  held  byf  the 
Examiner  and  approved  by  the  Board  in  Western,  Inc.^  the 
Union’s  contentious  and  dissenting  member  Murdock’s  con- 


12  "The  term  ‘employee’  is  not  limited  to  the  employees  of  a  particu¬ 
lar  employer.  The  reasons  for  this  are  as  follows:  Under  modern  con¬ 
ditions  employees  at  times  organize  along  craft  or  industrial  line£  and 
form  labor  organizations  that  extend  beyond  the  limits  of  a  sjingle- 
employer  unit.  These  organizations  at  times  make  agreements  or  bar¬ 
gain  collectively  with  employers,  or  with  an  association  of  employers. 
Through  such  business  dealings,  employees  are  at  times  brought  injto  an 
economic  relationship  with  employers  who  are  not  their  employer^.  In 
the  course  of  this  relationship,  controversies  involving  unfair  laborj  prac¬ 
tices  may  arise.  If  this  bill  did  not  permit  the  Government  to  exercise 
complete  jurisdiction  over  such  controversies  (arising  from  unfair  j labor 
practices),  the  Government  would  be  rendered  partially  powerless.  and 
could  not  act  to  promote  peace  in  those  very  wide-spread  controversies 
where  the  establishment  of  peace  is  most  essential  to  the  public  welfare. 

“For  administrative  reasons  the  committee  deemed  it  wise  not  to  in¬ 
clude  under  the  bill  agricultural  laborers,  persons  in  domestic  service  of 
any  family  or  person  in  his  home,  or  any  individual  employed  by  his 
parent  or  spouse.  But  after  deliberation,  the  committee  decided  rjot  to 
exclude  employees  working  for  very  small  employer  units.  The  rights  of 
employees  should  not  be  denied  because  of  the  size  of  the  plant  in  which 
they  work.  Section  7  (a)  (National  Industrial  Recovery  Act)  imposes  no 
such  limitation.  And  in  cases  where  the  organization  of  workers  is  along 
craft  or  industrial  lines,  very  large  associations  of  workers  fraught!  with 
great  public  significance  may  exist,  although  all  the  members  therein 
work  in  very  small  establishments.  Furthermore,  it  is  clear  thajt  the 
limitation  of  this  bill  to  events  affecting  interstate  commerce  is  suffi¬ 
cient  to  prevent  intervention  by  the  Federal  Government  in  controversies 
of  purely  local  significance."— Senate  Report  573,  74th  Congress.  (Empha¬ 
sis  supplied.) 
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tentions  to  the  contrary  notwithstanding.  The  Board’s 
opinion  there,  93  NLRB  336, 1.  c.  345,  explicitly  states  that 
the  Examiner’s  opinion  was  approved  with  certain  excep¬ 
tions  and  this  particular  finding  does  not  appear  among 
the  exceptions  listed. 

C.  The  Action  Which  the  Union  Induced  Was  “Concerted” 
Within  the  Meaning  of  Section  8  (b)  (4) . 

The  Union’s  argument  under  this  heading  consists  en¬ 
tirely  in  an  effort  to  draw”  an  analogy  between  the  present 
case  and  the  facts  in  NLRB  v.  International  Rice  Milling 
Co.,  341  U.  S.  265.  The  basic  facts  in  the  two  cases  are 
completely  different  and  the  facts  in  this  case  are  not  even 
remotely  comparable  to  those  in  International  Rice  Milling. 

In  NLRB  v.  International  Rice  Milling  Co.  it  appeared 
that  the  Union  was  attempting  to  organize  the  employees 
of  a  certain  mill  and  in  connection  therewith  was  picketing 
the  mill  itself  with  the  object  of  securing  recognition  as 
the  collective  bargaining  representative  of  the  employees 
in  the  mill.  In  the  course  of  this  primary  activity,  they 
had  occasion  to  influence  two  men  in  charge  of  a  truck  of 
a  neutral  customer  to  refuse  to  cross  their  picket  line  to  go 
into  the  mill  for  an  order  of  goods. 

It  is  obvious  from  the  foregoing  facts  that  the  effect  of 
the  picketing  at  the  primary  site  upon  employees  of  sec¬ 
ondary  employers  was  merely  incidental  to  the  Union’s 
appeal  to  the  persons  employed  in  the  plant.  The  Supreme 
Court  of  the  United  States  emphasized  that  each  case  must 
be  considered  in  the  light  of  the  surrounding  circum¬ 
stances,  but  concluded  that  the  picketing  was  directed  at 
the  mill  employees  and  their  employer  and  since  it  affected 
individual  employees  of  neutral  employers  only  as  they 
happened  to  approach  the  picketed  place  of  business,  the 
inducements  were  not  aimed  at  concerted  activity  on  the 
part  of  the  employees  of  such  neutral  employers  and  there- 
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fore  did  not  come  within  the  proscription  of  Section 
8  (b)  (4).  | 

In  our  case  there  is  no  appeal  either  to  Swift  &  Company 
or  to  its  employees  to  which  the  Union’s  inducemeijts  to 
members  employed  in  the  retail  shops  can  fairly  be  said  to 
be  incidental.  On  the  contrary,  the  Union  never  at  any 
time  made  any  effort  to  appeal  to  Swift’s  salesmen.  The 
inducements  which  the  Union  offered  could  come  to  tljie  at¬ 
tention  of  the  salesmen  only  through  the  boycott  beccjming 
effective  and  the  retail  grocery  stores  ceasing  to  dealj  with 
them.  Thus  there  was  no  legitimate  primary  appeal  to 
which  it  could  be  said  that  the  effects  upon  the  employees 

of  neutrals  were  incidental.  There  was,  instead,  as  in  In- 

1 

ternational  Brotherhood  of  Electrical  Workers  v.  NLRB, 
341  U.  S.  694,  1.  c.  704,  bare  instigation  to  violate  Section 
8  (b)  (4)  by  refusal  to  handle  Swift  products  in  the  course 
of  the  employment  of  the  secondary  employees. 

j 

None  of  this  is  changed  by  the  statement  that  Lodal  88 
induced  the  buyers  only  when  a  Swift  salesman  happened 
to  solicit  an  order  (Union  Brief  48).  The  facts  were  exactly 
the  opposite.  The  inducements  reached  the  buyers  at 
Union  meetings;  the  inducements  reached  the  bpyers 
through  Union  bulletins;  and  the  inducements  reached  the 
buyers  through  visits  by  President  Blassie  and  Union  [busi¬ 
ness  agents,  all  without  reference  to  whether  a  Swift  sales¬ 
man  was  or  was  not  in  the  course  of  approaching  the  buyer 

i 

to  solicit  an  order.  It  is  difficult  to  conceive  of  a  clearer 
case  of  an  appeal  for  concerted  action  than  we  find  h^re  in 
the  Union’s  repeated  efforts  to  force  a  boycott  upon  Retail 
butchers  employed,  as  the  Union  itself  admits,  in  substan¬ 
tially  all  of  the  retail  shops  in  the  St.  Louis  area,  j  The 
Union  members  were  appealed  to  collectively  and  weiie  ex¬ 
pected  to  act  in  accordance  with  the  appeal.  The  appeals 
reached  them  consistently  and  not  casually.  Instead  of 
primary  action  with  some  casual,  incidental  secondary  ef¬ 
fect,  such  as  existed  in  International  Rice  Milling,  we !  have 
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here  solely,  specifically,  and  intentionally  secondary  action 
with  little  or  no  direct  primary  effect,  and,  therefore,  vio¬ 
lative  of  Section  8  (b)  (4). 

D  and  E.  The  Union  Induced  Boycott  Engaged  in  by  the 
Market  Employees  Here  Was  Both  a  “Refusal”  and 
“in  the  Course  of  Their  Employment”  Within  the 
Meaning  of  Section  8  (b)  (4). 

Points  D  and  E  of  Petitioner’s  Brief,  pp.  49-52,  are  in¬ 
terrelated  and  can  best  be  discussed  together.  The  effect 
of  the  argument  under  point  D  is  that  there  can  be  no 
“refusal”  to  work  by  the  secondary  employees  unless 
they  disobey  a  specific  order  from  their  employer  to  do 
exactly  that  which  the  Union  has  induced  them  not  to  do, 
in  short,  direct  and  obvious  “insubordination”. 

To  support  this  contention  the  Union  relies  on  two  old 
Board  decisions  in  the  Conway  and  Pittsburgh  Plate  Glass 
cases.13  Whatever  effect  these  cases  may  have  formerly 
had  as  precedents  interpreting  Section  8  (b)  (4),  it  is 
clear  that  they  have  been  specifically  overruled  by  the 
Board  in  Local  1976,  United  Bro.  of  Carpenters,  etc.  (Sand 
Door  &  Plywood  Co.),  113  NLRB,  No.  123,  footnote  22.14 


l-  Pittsburgh  Plate  Glass  Co..  105  NLRB  740;  Rabouin  d/b/a  Conway’s 
Express,  $7  NLRB  972,  affirmed  sub.  nom.  Rabouin  v,  NLRB,  195  F.  (2) 
906  (CA-2).  The  case  of  NLRB  v.  Columbian  Enameling  &  Stamp  Co., 
306  U.  S.  292,  cited  at  pg.  50,  is  so  inapplicable  to  the  present  type  of 
case  it  warrants  no  discussion. 

14  Petitioner’s  footnote  51,  p.  51  of  its  brief,  objects  to  the  Board’s 
reversal  of  earlier  Board  decisions  in  rather  strenuous,  unfriendly  terms. 
This  Court  will  undoubtedly  recognize  such  language  as  having  no  au¬ 
thoritative  value.  However,  the  assertion  that  the  Board’s  action  in  re¬ 
versing  its  prior  decision  was  “in  the  teeth  of”  the  Supreme  Court 
decision  in  NLRB  v.  American  Nat.  Ins.  Co.,  343  U.  S.  395,  is  completely 
unwarranted.  That  case  held  only  that  the  Board  had  no  power  to  dis¬ 
rupt  collective  bargaining  practices  and  that  the  employer  there  had  not 
refused  to  bargain  as  required  by  the  Act.  It  had  nothing  to  do  with  the 
Board’s  power  to  reverse  its  prior  decisions,  and  nothing  to  do  with 
interpreting  Section  S  (b)  (4)  of  the  Act,  or  with  the  Board's  power  to 
apply  that  Section  in  specific  circumstances.  In  the  present  case  the 
employers  of  these  employees  had  never  made  any  collective  bargaining 
agreement  granting  them  the  right  to  refuse  to  handle  any  particular 
commodity  or  stating  any  advance  acquiescence  to  such  a  refusal.  It  is 
significant  that  petitioner  cites  no  hot  cargo  clause  or  any  other  such 
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The  Conway  case,  on  which  the  Union  relies,  is  Com¬ 
pletely  inapplicable  here,  because  it  was  decided  on;  the 
basis  that  the  Union  there  had  induced  employers,  not 
employees,  and  thus  could  not  come  within  the  provisions 
of  Section  8  (b)  (4).  ! 

“The  embargo  on  Rabouin’s  goods  was  the  product 
solely  of  requests  addressed  to  management  or  super¬ 
visory  personnel  .  .  .  The  Union  thus  did  not  ‘encour¬ 
age  the  employees ’  ”  [Loc.  cit.  195  F.  (2)  911]. 

On  the  contrary,  the  leading  authority  on  a  case  suqh  as 
this  is  the  Sand  Door  case,  supra,  in  which  the  Board  made 
it  crystal  clear  that  regardless  of  contractual  provisions, 
such  as  hot  cargo  clauses,  regardless  of  what  instructions 
an  employer  may  have  previously  given  his  employees, 
and  regardless  of  what  conduct  by  employees  an  employer 
may  silently  condone,  the  Act  specifically  and  unequivo¬ 
cally  forbids  a  union  to  induce  such  employees  to  engage  in 
proscribed  conduct  for  a  prohibited  purpose.  The  union 
may  induce  the  secondary  employer  to  boycott  another 
firm,  the  secondary  employer  may  order  or  instruct;  his 
employees  to  stop  handling  “unfair”  goods,  but  the  union 
may  not  directly  induce  the  secondary  employees  toj  en¬ 
gage  in  such  conduct.  The  fact  that  the  first  two  proce¬ 
dures  are  not  enjoinable  is  not  because  they  are  necessarily 
desirable  or  beneficial  activities,  but  because  they  doi  not 
come  within  the  narrow  language  of  Section  8  (b)  (4).jThe 
latter  case,  however,  direct  union  inducement  of  employees, 
is  precisely  prohibited  by  the  Act  and  is  not  immunized  by 
any  prior  agreement  between  an  employer  and  his  j  em¬ 
ployees. 

“It  is  well  settled  that,  where  an  employer,  atj  the 

request  of  a  union  which  refrains  from  the  use  of 

- 1 - 

clause  to  justify  its  contention.  Thus,  wholly  unlike  the  American  Na¬ 
tional  Insurance  case,  there  is  here  no  collective  agreement  which  the 
Board  could  “arrogantly  supersede”  or  with  which  it  could  “officiously 
intermeddle.”  Here  the  Board  has  merely  determined  as  a  fact,  op  the 
basis  of  the  whole  record  and  its  expert  knowledge  in  this  field,  whait  the 
actual  situation  was.  This  is  a  perfectly  proper  Board  function. 

i 

| 

i 


threats  or  direct  appeals  to  his  employees,  voluntarily 
agrees  to  boycott  the  goods  of  another  employer,  there 
is  no  violation  of  Section  8  (b)  (4)  (A)  because  there 
has  been  neither  a  strike  nor  inducement  or  encourage¬ 
ment  of  employees  to  engage  in  such  conduct.  AVliat 
an  employer  may  be  induced  to  agree  to  do  at  the  time 
the  boycott  is  requested,  he  may  be  induced  to  agree 
in  advance  to  do  by  executing  a  contract  containing  a 
‘hot  cargo’  clause.  Insofar  as  such  contracts  govern 
the  relations  of  the  parties  thereto  with  each  other, 
we  do  not  regard  it  our  province  to  declare  them  con¬ 
trary  to  public  policy.  However,  we  do  not  agree  that 
unions  which  are  parties  to  such  contracts,  may  ap¬ 
proach  employees  of  the  contracting  employer  and  in¬ 
duce  or  encourage  them  to  refuse  to  handle  the  goods 
of  another  employer  with  immunity  from  the  sanctions 
of  Section  8  (b)  (4)  (A).  In  our  opinion,  such  con¬ 
duct  constitutes  inducement  or  encouragement  of  em¬ 
ployees  to  engage  in  a  concerted  refusal  to  handle 
goods  for  an  object  proscribed  by  Section  8  (b)  (4) 
(A)  no  less  than  it  does  in  the  absence  of  such  agree¬ 
ment.  Such  conduct  is  contrary  to  the  express  lan¬ 
guage  of  the  Statute,  and  therefore  cannot  be  vali¬ 
dated  bv  the  existence  of  a  contract  containing  a  ‘hot 
cargo’  clause.  In  enacting  Section  8  (b)  (4)  (A), 
Congress  intended  to  protect  the  public  from  strikes  or 
concerted  refusals  interrupting  the  flow  of  commerce 
at  points  removed  from  primary  labor-management 
disputes. 

“The  Employer,  but  not  the  union,  may  instruct  his 
employees  to  cease  handling  goods  sought  to  be  boy¬ 
cotted.  Until  the  Employer  instructs  his  employees 
that  they  need  not  handle  the  ‘unfair’  product,  a 
strike  or  concerted  refusal  to  handle  such  goods  con¬ 
stitutes  ‘a  strike  or  concerted  refusal  in  the  course  of 
employment’  to  handle  the  goods  within  the  meaning 
of  Section  8  (b)  (4)  (A).  In  this  connection,  we  dis- 
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agree  with  the  holding  in  the  Pittsburgh  Plate  Glass 
case  that  the  words,  ‘ .  .  .in  the  course  of  employ¬ 
ment,’  found  in  Section  8  (b)  (4)  (A)  have  a  restric¬ 
tive  meaning.  We  are  persuaded  that  Congress  j  used 
this  phrase  only  to  distinguish  between  employejes  in 
their  capacity  as  employees  and  employees  in  their  ca¬ 
pacity  as  consumers. 

“We  hold  that,  regardless  of  the  existence  of  a|  ‘hot 
cargo’  clause,  any  direct  appeal  to  employees  by  a 
union  to  engage  in  a  strike  or  concerted  refusal  toi  han¬ 
dle  a  product  is  proscribed  by  the  Act  when  one  df  the 

objectives  set  forth  in  Section  8  (b)  (4)  (A)  is  jpres- 
ent.  *  *  *” 

! 

Local  1976,  U.  B.  of  Carpenters,  etc.  (Sand  Door 
&  Plywood  Co.),  113  NLKB  No.  123,  decided 
August  26,  1955. 

Petitioner  concedes  (Br.  p.  49)  that  when  an  empioyee 
ceases  to  do  some  of  the  work  his  employer  has  hire4  him 
to  do  he  is  “disobeying  the  orders  of  his  employer, and 
that  a  union’s  inducement  of  employees  to  so  act  violates 
the  Act  without  the  necessity  of  showing  that  on  discovery 
of  such  cessation  the  secondary  employer  “uttered  futile 
words  of  insistence  or  prayerful  request  to  (his)  employees 
to  do  their  own  work.”  The  union  thus  recognizes  that 
the  secondary  employer’s  silent  acquiescence  in  the  accom¬ 
plished  boycott,  his  failure  to  embroil  himself  more  deeply 
by  launching  a  futile  crusade,  does  not  excuse  the  unjion’s 
illegal  inducement.15 

The  Union’s  argument  thus  involves  the  specific  conten¬ 
tion  (Br.  p.  50)  that  the  Union  only  induced  the  employees 
— 

l'»  The  Board  has  consistently  so  held.  See  Irvin  J.  Cooper,  101  ^'LRB 
1284;  Western,  Inc.,  93  NLRB  336;  McAllister  Transfer,  Inc.,  110  NLRB 
1769;  Local  294,  IBT.  91  NLRB  340;  Sand  Door  &  Plywood,  supra.  It  is 
pertinent  to  note  that  petitioner’s  concession  here  that  silent  failure  to 
protest  does  not  prove  the  employer  did  “give  his  employees  permission 
to  engage  in  such  conduct”  specifically  refutes  their  earlier  argument  (Br. 
p.  45)  that  the  “market  owners’  silence"  established  their  “ratification” 
and  “explicit  approval”  of  such  conduct! 
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to  do  exactly  what  their  employers  had  already  directly 
ordered  them  to  do!  A  moment’s  reflection  on  that  asser¬ 
tion  demonstrates  its  complete  absurdity. 

The  principal  contention  under  Point  E,  page  50,  of  the 
Union’s  brief  that  the  buyer’s  refusals  in  this  case  were  not 
within  the  “course  of  their  employment”,  is  based  solely  on 
the  now  rejected  reasoning  of  the  Pittsburgh  Plate  Glass 
case  which  was  specifically  overruled  in  Sand  Door  &  Ply¬ 
wood  Co.,  supra.  As  to  the  meaning  of  “in  the  course  of 
their  employment”  the  Board  said: 

“We  are  persuaded  that  Congress  used  this  phrase 
only  to  distinguish  between  employees  in  their  ca¬ 
pacity  as  employees  and  employees  in  their  capacity 
as  consumers.” 

We  doubt  that  anyone  would  seriously  contend  that  the 
Union  induced  employee  conduct  here  complained  of  was 
not  engaged  in  as  “employees”  of  the  markets  rather  than 
as  “consumers”. 

In  sum,  the  fundamental  approach  of  the  Union  seems  to 
be  that  “if  an  employer  and  a  labor  organization  represent¬ 
ing  his  employees”  can  agree  to  boycott  another  employer, 
it  should  follow*  that  the  short-cut  of  “solicitation  by  the 
Union  to  the  employees”  directly  to  carry  out  the  same 
boycott  should  be  permissible.  The  plain  answer  is  that 
Section  8  (b)  (4)  of  the  Act  expressly  prohibits  that  short¬ 
cut.  That  there  is  a  difference  is  amply  demonstrated  by 
the  Union’s  strenuous  efforts  to  achieve  the  latter  instead 
of  the  former. 

F.  Buying  Is  an  Employee  Function  Within  the  Meaning 

of  Section  8  (b)  (4). 

Petitioner  next  contends  that  the  employee  function  of 
“buying”  cannot  come  within  the  Act,  because  it  is  not 
one  of  the  particular  functions  which  Congress  specifically 
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named  in  Section  8  (b)  (4).  They  assert  that  Congress 
painfully  specified  the  “nature  and  class  of  work  tasks” 
that  should  not  be  interfered  "with,  and  that  the  maxim^  of 
express! o  unis  and  ejusdem  generis  preclude  inelusioiji  of 
buying. 

The  Union’s  argument  might  have  more  weight  if  I  the 
“work  tasks”  which  Congress  named  after  such  careful 
study  had  been  more  limited,  such  as  “paint,  nail,  print, 
drive,  trim,  wrap,  carry,  etc.”  If  such  had  been  the  chse, 
there  might  have  been  some  slight  basis  for  contending  that 
ejusdem  generis  included  only  the  most  basic,  ministerial 
manual  type  of  duties.  However,  as  the  Board  properly 
held,  such  a  narrow  interpretation  is  unwarranted  (R.  7^3). 
The  words  which  Congress  chose  are  themselves  broad,  ;all- 
inclusive,  general  terms  which  eloquently  attest  the  intent 
to  include  all  employee  functions  whatsoever.  Thus,  jthe 
four  words,  “use,  manufacture,  process,  transport”  are 
generic  in  themselves  and  show  the  purpose  to  refrain  fijom 
detail  lest  something  be  specifically  omitted.  The  addled 
phrase,  “or  otherwise  handle”  is  obviously  designed!  to 
prevent  just  such  quibbling  as  Petitioner  now  presents.! 

The  half-humorous  suggestion  (p.  53)  that  this  same  re¬ 
sult  could  have  been  obtained  had  Congress  merely  sjjdd, 
“do  anything”  is  two-sided.  Congress  could  also  just  as 
easily  have  achieved  the  Union  desired  result  by  adding 
“except  buy.”  Our  task  is  not  to  surmise  how  Congress 
could  have  better  expressed  themselves,  but  to  honestly 
interpret  the  words  they  used. 

I 

Moreover,  the  Board  here  relied  primarily  on  the  sec¬ 
ond  phrase  in  the  Act — “or  to  perform  any  services’!’ — 
which  was  set  apart  from  the  other  phrase  by  Congress 
to  include  a  different  concept  and  which  is  thus  not  subject 
to  the  maxim  ejusdem  generis.  Between  the  two  phrases 
Congress  has  indeed  almost  said 1 1  do  anything.  ’  ’  Thus,  the 
Board  held  that  “Buying  meat  products  was  a  part  j of 
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their  job — a  service  they  were  hired  to  perform.  Inducing 
them,  in  the  course  of  their  employment,  not  to  perform 
that  service  with  respect  to  Swift  products  falls,  in  our 
opinion,  within  the  broad  proscriptive  language  of  Section 
S  (b)  (4).’y  We  submit  that  such  holding  was  eminently 
correct. 

We  have  already  refuted  the  argument  (p.  53)  that  buy¬ 
ing  is  always  a  management  function  reserved  by  the  em¬ 
ployer  to  himself,  so  that  all  buyers  are  employers.  (See 
Point  III  A,  supra.)  "Whether  buyers  or  sellers  are  man¬ 
agers  or  supervisors  does  not  depend  on  their  title,  but  on 
the  nature  of  their  specific  duties  and  their  contract  with 
their  employers.  To  establish  that  the  employees  here 
involved  who  buy,  cut,  wrap  and  sell  are  supervisors,  the 
Union  has  a  burden  which  cannot  be  sustained  by  merely 
mouthing  a  title.  Nor  do  we  feel  it  is  necessary,  in  view 
of  the  clear  evidence  sustaining  the  Board’s  finding  (R.  743, 
footnote  5),  to  further  answer  the  Union’s  attempt  to  clas¬ 
sify  this  boycott  by  employees  who  purchased  meat  for 
resale  in  their  employers’  markets  as  a  “consumer  boy¬ 
cott.” 

Lastly,  we  will  merely  note  that  the  Board’s  finding  that 
Western,  Inc.,  specifically  held  that  “inducement  of  the 
cutters  not  to  ‘buy’  included  in  one  word,  therefore,  induce¬ 
ment  not  to  use,  handle  or  work  on  Western  products”  is 
clearly  correct  (R.  743,  Bd.  op.  p.  3,  footnote  4).  The 
Union’s  contention  (p.  55)  that  that  case  only  involved  in¬ 
ducement  not  to  “handle”  and  not  inducement  not  to 
“buy”  is  completely  groundless.  The  particular  induce¬ 
ment  relied  on  there  is  detailed  at  93  NLRB  344,  et  seq., 
and  reads  as  follows:  “They  just  weren’t  to  buy  any  more 
meats  from  (Western)  “they  were  not  to  buy  meats  from 
them”;  “we  wasn’t  to  buy  no  meat  from  them”;  “not 
to  purchase  meat  from  Western,  Inc.,”  etc.  Such  induce¬ 
ment  was  “not  to  buy” — period.  The  word  “handle” 
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wasn’t  mentioned.  On  this  subject,  we  have  followed  peti¬ 
tioner’s  suggestion  (p.  55,  footnote  56),  and  “compared” 
Member  Murdock’s  “recollection”  that  the  Board  deliber- 
ately  refrained  from  passing  on  the  buying  issu£  in 
Western,  with  the  present  Board’s  refusal  to  pass  01}  the 
inducement  in  Union  meetings  in  this  case.  As  a  result 
we  observe  that  the  present  Board  has  specifically  stated 
such  reservation  in  their  opinion  (R.  746,  Bd.  Op.  p.  6) 
instead  of  keeping  it  locked  within  the  secret  portals  of 
their  heart  (citation  impossible)  for  convenient  announce¬ 
ment  at  some  future  date. 

G.  The  Object  of  the  Union’s  Boycott  in  This  Case  [Was 
Clearly  and  Admittedly  the  Object  Proscribed  by  the 
Act.  Their  Attempt  to  Adopt  a  New  Sole  Objetf;  Is 
Precluded  by  the  Board  Rules,  by  the  Provisions  ojf  the 
Act  and  by  Common  Sense. 

Petitioner’s  Point  III  (G),  Brief,  page  56,  flatly  adimits 
that  Local  88  induced  the  meat  buyers  in  the  retail  stores 
to  boycott  the  Swift  salesmen.  It  also  tacitly  admits  jthat 
the  boycotting  by  such  union  buyers  was  in  the  course  of 
their  employment  by  the  markets,  and  not  in  the  course  of 
their  own  personal  consumer  purchasing,  by  boasting  that 
“once  the  buyers  ceased  purchasing,  business  relations 
between  the  markets  and  Swift  were  automatically  I  ter¬ 
minated.”  Clearly  to  achieve  that  result,  the  purchases 
which  the  buyers  stopped,  had  to  be  purchases  for  their 
employer  made  in  the  course  of  their  employment. 

Petitioner’s  gratuitous  admissions  are  obviously  b^sed 
on  their  misplaced  reliance  or  their  new-found  contention 
that  their  objective  in  carrying  out  such  boycott  was  llily- 
pure  and  outside  the  law.  “In  no  sense”,  they  claim,  [‘can 
it  be  said  that  it  was  an  ‘object’  of  the  boycott  to  ‘forcje  or 
require’  any  market  owner  to  cease  doing  business  [with 
Swift.”  Petitioner  seeks  to  create  the  impression  thajfc  in¬ 
jury  to  the  business  relationship  existing  between  Swift 
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and  the  markets  was  the  last  thing  they  would  want  to 
happen  because: 

“The  sole  object  of  Local  SS  in  inducing  (the  buyers 
to  boycott  Swift  salesmen)  was  to  persuade  Swift’s 
non-union  salesmen  to  join  Local  8S”  (Pet.  Br.  p.  56). 

Unfortunately,  that  pious  declaration  of  an  innocent 
“sole  objective”  has  come  too  late — the  wolf  was  seen  be¬ 
fore  he  donned  his  sheep’s  clothing.  Petitioner  has  already 
admitted  and  reaffirmed  a  completely  different,  and  illegal, 
“sole  objective.”  At  page  29  of  its  brief  to  the  District 
Judge  in  the  10  (1)  proceeding,  which  it  refiled  with  the 
Trial  Examiner,  the  Union  adopted  the  following  “sole” 
objective : 

“(The  Union’s)  action  was  designed  and  intended 
solely  to  disrupt  business  dealings  between  Swift  and 
its  non-union  salesmen,  on  the  one  hand,  and  their 
immediate  customers,  on  the  other.” 

It  would  not  seem  possible  for  the  Union’s  conduct  to 
have  two  separate  and  conflicting  “sole”  objectives,  nor 
would  it  seem  possible  that  the  “sole”  objective  of  con¬ 
duct  which  occurred  over  two  years  ago  and  which  the 
Union  has  consistently  admitted  until  now,  has  suddenly 
changed  to  the  new  “sole”  objective  now  asserted.  Not 
only  does  common  sense  reject  any  such  sleight-of-hand, 
but  the  law  precludes  it.  The  Trial  Eixaminer  found  and 
concluded  that  the  Union  did  have  the  objective  of  forcing 
the  secondary  employers  to  cease  doing  business  with 
Swift  (R.  696,  lilt.  Rep.  p.  15,  lines  31-33),  and  the  Union 
filed  no  Exceptions  to  his  findings.  Under  the  provisions 
of  the  Act  and  the  Board  rules  heretofore  quoted  (p.  7, 
footnote  4,  supra)  the  Union  is  precluded  from  now  at¬ 
tempting  to  deny  the  illegal  objective  of  their  conduct. 

However,  even  if  the  Union  were  not  precluded  from 
denying  their  heretofore  admitted  “sole”  objective  and 
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were  allowed  to  assert  a  new  and  additional  “ ultimate’ * 
objective,  they  would  not  be  relieved  of  violating  the  Act. 
The  Supreme  Court  has  made  it  clear  that  the  violation 
would  still  stand: 

“  ‘That  an  object,  if  not  the  only  object,  of  wjhat 
transpired  with  respect  to  .  .  .  Doose  &  Lintner  was 
to  force  or  require  them  to  cease  doing  business  w[ith 
Gould  &  Priesner  seems  scarcely  open  to  question!  in 
view  of  all  the  facts  .  .  . 

“We  hold  also  that  a  strike  with  such  an  object 
was  an  unfair  labor  practice  within  the  meaning  of 
Sect.  8  (b)  (4)  (A).  | 

“It  is  not  necessary  to  find  that  the  sole  object  of 
the  strike  was  that  of  forcing  the  contractor  to  termi¬ 
nate  the  subcontractor’s  contract.  This  is  emphasised 
in  the  legislative  history  of  that  section.”  NLRB  v. 
Denver  Bldg.  &  Constr.  Trades  Council,  341  U.  S.  675, 
688;  95  L.  Ed.  1284,  1295.  Emphasis  by  Supreme 
Court. 


Nor  can  a  contention  that  their  heretofore  admitted 
illegal  “sole”  objective  was  only  a  step  toward  achieving 
their  new  and  ultimate,  allegedly  innocent  “sole”  objec¬ 
tive  help  the  Union.  The  Supreme  Court  has  foreclosed 
that  avenue  in  Local  74  United  Bro.  of  Carpenters;  & 
Joiners  v.  NLRB,  341  U.  S.  707,  713,  95  L.  Ed.  1309,  13jL5: 

“As  determined  in  the  Denver  case,  it  is  enoqgli 
that  one  of  the  objects  of  the  action  complained  of  vfas 
to  force  Stanley  to  cancel  Watson’s  contract.  It  di>es 
not  immunize  such  action  from  Sect.  8  (b)  (4)  (A)jto 
show  that  it  also  had  as  an  object  the  enforcement;  of 
a  rule  of  the  union  that  its  members  should  not  work 
on  a  project  on  which  non-union  men  were  emplovecj.” 

The  argument  which  Petitioner  attempts  to  draw  from 
Judge  Hand’s  decision  in  Douds  v.  ILA,  224  F.  (2d)  455, 
that  an  illegal  intermediate  objective  will  not  sustain 
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an  unfair  labor  practice  finding  if  the  ultimate  objective 
is  not  also  illegal  is  exactly  the  argument  which  the  Su¬ 
preme  Court  held  to  be  incorrect  and  contrary  to  the  Legis¬ 
lative  History  of  the  Act  in  the  Denver  case,  supra.  There 
the  Court  noted  that  the  original  draft  of  Sect.  8  (b)  (4) 
(A)  which  would  have  adopted  the  ultimate  objective  the¬ 
ory  by  using  the  words  “for  the  purpose  of”  was  amended 
to  reject  that  theory  by  striking  those  words  and  inserting 
instead  the  clause  “where  an  object  thereof  is”  (1.  c.  341 
U.  S.  689,  95  L.  Ed.  1295,  footnote  18,  citing  93  Cong.  Rec. 
6859).  (Emphasis  added.) 

Lastly,  Judge  Hand’s  decision  in  Douds  v.  ILA,  supra, 
page  57,  Petitioner’s  Brief,  does  not  mean  what  the  union 
claims.  If  it  did  mean  that  the  existence  of  an  illegal  ob¬ 
jective  could  not  sustain  a  finding  that  Section  8  (b)  (4) 
was  violated  if  the  ultimate  object  was  not  also  illegal,  his 
opinion  would  be  in  direct  conflict  with  the  Supreme  Court 
decisions  quoted  above.  Since  Judge  Hand  specifically 
cites  and  relies  upon  those  cases  in  his  opinion  it  is  obvious 
that  he  had  no  such  intention. 

A  careful  reading  of  Judge  Hand’s  entire  opinion  dis¬ 
closes  that  the  true  basis  of  his  decision  is  that  the  Act 
was  not  violated  because  there  was  no  illegal  objective  at 
all,  neither  intermediate  nor  ultimate.  The  only  objective 
of  the  defendants  there  was  control  of  the  port  through  re¬ 
prisals  at  another  labor  union,  an  objective  not  proscribed 
by  the  Act. 

The  opinion  notes  that  two  rival  longshoremen’s  unions, 
the  “Independent”  and  the  “AFL”  were  engaged  in  a 
struggle  for  control  of  the  port.  To  assist  their  fellow 
AFL  union  in  that  struggle,  Teamsters  “807”  which  con¬ 
trolled  almost  all  the  truck  drivers  in  that  locality,  refused 
to  cross  an  “AFL”  picket  line  to  serve  a  dock  manned  by 
“Independent”  members.  “Thereupon  the  ‘Independent’ 
refused  to  serve  any  trucks  driven  by  members  of  ‘807’  at 
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any  of  the  piers  in  the  Port,  which  resulted  in  an  almost 
complete  tie-up.”  Judge  Hand  stated  that  the  evidejnce 
showed  that  this  refusal  was  a  “reprisal  and  retaliation 
against  the  ‘807’  drivers.”  He  noted  that  the  “Inde¬ 
pendent”  had  “no  dispute”  either  with  the  trucking  com¬ 
panies  or  their  customers,  the  pier  owners  and  the  steam¬ 
ship  owners. 

Judge  Hand  then  states  the  question  to  be  “whether  it 
was  an  ‘object’  of  the  ‘Independent’s’  refusal  to  serve  the 
trucks”  to  force  the  customers  of  the  trucking  concerns 
to  cease  doing  business  with  them.  Since  there  was  no  evi¬ 
dence  of  any  such  object,  since  the  Independent  had  no  dis¬ 
pute  with  the  trucking  companies  or  their  customers,  sihee 
those  customers  could  not  take  their  business  elsewhjere 
if  they  wanted  to  (the  non-availability  of  other  drivers  ire- 
suited  in  an  almost  complete  tie-up  of  the  Port),  Judge 
Hand  reached  the  logical  conclusion  that  such  was  not  Man 
object”  of  the  “Independent’s”  refusal — that  the  only  ob¬ 
ject  was  retaliation  against  Teamsters  “807”. 

Thus  Douds  v.  ILA  holds  that  the  Act  is  not  violated  if 
there  is  no  evidence  whatsoever  of  the  existence  of  an  ille¬ 
gal,  proscribed  objective — it  does  not  hold  that  an  illegal 
object  is  excused  if  there  is  also  an  additional  legal  object 
more  fundamental  than  the  illegal  one,  as  Petitioner  con¬ 
tends. 

What  the  quoted  portion  (Pet.  Br.  p.  57)  of  Judge 
Hand’s  opinion  does  mean  is  that  the  mere  showing  that 
the  union’s  conduct  actually  resulted  in  some  cessation  j  of 
business  between  two  employers  is  not  sufficient  evidence 
to  establish  that  such  was  “an  object”  of  such  condujct; 
especially  so  where  all  the  evidence  clearly  shows  as  it  (|id 
there  that  the  only  “object”  of  the  union’s  conduct  wjas 
something  completely  different  and  not  illegal.  In  otljer 
words,  proving  that  certain  conduct  had  “a  result”  is  riot 
the  equivalent  of  proving  it  had  “an  object”  to  achieve 
that  result.  Read  in  its  entirety,  and  understood  in  its 
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true  light,  Judge  Hand’s  opinion  is  thus  quite  consistent 
with  the  earlier  Supreme  Court  cases,  supra. 

However,  the  union’s  attempt  to  bring  this  case  within 
that  rule  is  completely  without  merit.  Here  we  have  no 
effort  to  prove  “an  object”  merely  through  occurrence  of 
“a  result”.  Here  the  illegal  object  has  been  admitted — 
“The  union’s  action  was  designed  and  intended  solely  to 
disrupt  business  dealings  between  Swift  .  .  .  and  their 
immediate  customers” — and  all  the  other  evidence  con¬ 
firms  that  such  admission  was  in  fact  true. 

There  can  therefore  be  no  question  that  the  requirement 
that  the  conduct  be  for  “an  object”  proscribed  by  the  Act 
has  been  satisfied. 

IV.  The  Union  Induced  Conduct  Here  Was  Clearly  Sec¬ 
ondary  as  the  Board  Found.  The  Petitioner’s  Attempt 
to  Describe  It  as  Primary  Is  Without  Merit. 

The  Union’s  attempt  (Point  IV,  pages  59-71)  to  label  its 
conduct  as  primary  only  manages  to  achieve  a  superficial 
veneer  of  apparent  logic  (if  it  accomplishes  even  that)  by 
adopting  an  extremely  flexible  view  of  the  facts  and  the 
union  objectives.  This  permits  them  to  argue,  when  con¬ 
venient,  that  the  boycott  was  designed  to  affect  only  the 
“struck  employer”  (p.  59),  the  “primary  employer”  (pp. 
60,  61)  and  “offending  employers”  (p.  66).  This  guise  is 
adopted  when  the  petitioner  seeks  to  discuss  and  apply  to 
itself  such  completely  “primary”  cases  as  International 
Rice  Milling,  which  involved  conduct  at  the  primary  situs 
only  and  affected  secondary  employees  only  incidentally 
as  they  happened  to  approach  the  primary  situs.  While 
such  cases  may  be  unimpeachable  authority  on  the  point 
that  primary  action  is  lawful,  it  clearly  cannot  help  the 
Union  here  because  those  are  not  the  facts  in  this  case! 

Realizing  that  its  conduct  did  not  take  place  at  the  situs 
of  Swift,  the  “primary,  offending  employer”  which  it  has 
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just  repeatedly  described  as  the  only  person  against  whom 
“the  pressure  it  seeks  to  invoke  is  directed”  (p.  61),  the 
Union  reserves  its  position  so  as  to  place  the  “primary 
situs”  someplace  else,  hoping  that  something  from  the 
International  Rice  Milling  type  of  case  will  carry  ovjer. 
Accordingly,  in  direct  conflict  with  the  above  assertions, 
we  are  next  advised  that  the  primary  situs  was  “hot 
Swift’s  plant”,  but  the  retail  markets,  because  thatj  is 
where  Swift’s  salesmen  work,  and  the  only  action  which 
the  Union  invited  “was  refusal  to  patronize  the  non-Unjion 
salesmen”  (p.  63).  Thus  no  longer  is  the  pressure  Mdi- 
rected  only  against”  Swift  (p.  61),  it  has  now  become  “per¬ 
fectly  clear”  that  the  Union’s  “only  dispute  was  wjith 
Swift’s  salesmen”  because  they  asked  no  one  to  take  pny 
action  against  “anv  Swift  products”  (p.  63). 

! 

Having  theoretically  established  two  sole  objectives,  two 
primary  situses,  and  no  secondary  premises  at  all,  Peti¬ 
tioner  attempts  to  also  invoke  the  common-situs  or  roving 
situs  doctrine.  Thus  they  claim  that  Moore  Drydock  Co., 
92  NLRB  547,  was  not  restricted  to  picketing  at  premises 
where  the  primary  employees  “were  located”,  but  sanc¬ 
tioned  appeals  directly  to  “neutral  employees  on  the  n[eu- 
tral  employer’s  premises”  (pp.  63-64).  In  Moore  the  pri¬ 
mary  employer,  the  owner  of  the  “Phopho”,  had  no  place 
of  business  in  the  United  States,  the  pickets  at  Moose’s 
shipyard  where  the  ship  was  docked  were  “as  near  to  |the 
Phopho  as  they  could  get  under  the  circumstances,”  knd 
the  question  was:  “Does  the  right  to  picket  follow  the  s}tus 
while  it  is  stationed  at  the  premises  of  a  secondary  Em¬ 
ployer  when  the  only  way  to  picket  that  situs  is  in  fijont 
of  the  secondary  employer’s  premises?”  The  majority, 
recognizing  that  such  conduct  would  generally  violate 
8  (b)  (4),  nevertheless  perceived  a  fine  distinction  wljere 
“in  some  cases  the  situs  of  the  dispute  may  not  be  limited 
to  a  fixed  location.”  They  thus  permitted  the  conduct 
because  the  dock  was  at  the  time  the  only  primary  situs 
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of  tlie  primary  employer,  and  both  companies  were  simul¬ 
taneously  engaged  in  their  separate  businesses  in  the 
Moore  yard. 

That  the  Moore  case  was  confined  to  its  facts  is  amply 
shown  by  the  dissenting  opinion  of  Member  Murdock,  who 
objected  that  the  opinion  made  it  no  longer  “necessary 
that  a  union  picket  within  the  immediate  vicinity  of  the 
movable  situs”,  but  enough  if  the  picketing  occurs  reason¬ 
ably  close  to  the  situs  of  the  labor  dispute.”  The  majority 
answered  explaining  the  narrow  area  of  its  decisions: 

“We  are  not  holding,  as  the  dissenters  seem  to  think, 
that  a  union  which  has  a  dispute  with  a  shipowner 
over  working  conditions  of  seamen  aboard  a  ship  may 
lawfully  picket  the  premises  of  an  independent  ship¬ 
yard  to  which  the  shipowner  has  delivered  this  vessel 
for  overhaul  and  repair.  We  are  only  holding  that 
if  a  shipyard  permits  the  owner  of  a  vessel  to  use  its 
dock  for  the  purpose  of  readying  the  ship  for  its  regu¬ 
lar  voyage  by  hiring  and  training  a  crew  and  putting 
stores  aboard  ship,  a  union  representing  seamen  may 
then  within  the  careful  limitations  laid  down  in  this 
decision,  lawfully  picket  in  front  of  the  shipyard  prem¬ 
ises  to  advertise  its  dispute  with  the  shipowner.” 

Thus,  the  Moore  case  specifically  does  not  permit  all 
secondary  activity  at  a  secondary  situs  whenever  there  is 
some  casual  connection  with  the  primary  employer.  It 
makes  an  exception  from  otherwise  illegal  conduct  where 
there  is  no  other  primary  situs  available,  -where  the  pri¬ 
mary  employer’s  normal  business  operations  at  the  time 
are  sufficient  to  make  the  picketed  place  a  common  situs 
rather  than  a  secondary  one,  and  where  it  is  clear  that  the 
action  sought  is  against  the  primary  employer.16  The 
Petitioner  here  quotes  this  test  there  announced  (pp.  61- 

1G  Interborough  News,  90  NLRB  2135,  cited  on  this  point  by  Petitioner, 
was  also  a  case  of  picketing  a  common-situs,  and  asking  neutral  em¬ 
ployees  not  to  go  on  the  primary  premises  of  the  primary  employer. 


62),  but  disposes  of  it  with  the  offhand  remark  that  its  in¬ 
ducement  of  the  buyers  at  the  markets  “met  all  the  fore¬ 
going  tests”  (p.  62).  On  the  contrary,  by  its  own  admis¬ 
sions,  it  has  not  met  even  the  first  such  test:  “  (a)  the  pick¬ 
eting  (must  be)  strictly  limited  to  times  when  the  situs  Of 
the  dispute  is  located  on  the  secondary  employer’s  prenti- 
ises.”  Even  adopting  arguendo,  one  of  the  Union’s  con¬ 
flicting  premises  that  the  salesmen  were  the  “only”  target 
of  the  boycott  and  thus  took  the  primary  situs  wherever 
they  went,  the  union  concedes  that  the  time  element  is  not 
met  “since  it  would  be  entirely  impractical  for  petitioner 
to  picket  the  retail  stores  when  the  salesmen  were  present 
there  and  when  they  were  making  phone  calls  to  tl|io 
buyers”  (p.  67). 

Petitioner  demonstrates  its  complete  misunderstanding 
of  the  Board’s  decision  by  claiming  that  if  they  had  pick¬ 
eted  the  retail  shops  instead  of  doing  as  they  did,  the  Board 
would  have  exonerated  them.  The  claim  is  indeed  “absurd” 
(p.  65).  In  such  case  the  Board  would  have  reached 
the  same  decision,  as  the  Supreme  Court  actually  did  In 
NLRB  v.  Denver  Bldg.  &  Constr.  Trades  Council,  341  U.  S- 
675,  and  in  I.  B.  E.  W.  v.  NLRB,  341  U.  S.  694.  The  crucial 
issue  in  eases  such  as  this  is  not  concerned  with  tljie 
“means”  used  by  the  Union  to  achieve  its  end,  but  wij;h 
the  objective  itself — and  in  this  case  the  illegal  objective 
has  been  repeatedly  admitted  by  Petitioner  (Point  TIT 
supra). 

Finally,  the  Board  was  correct  in  holding  that  the  Un¬ 
ion’s  illegal  secondary  boycott  was  not  excused  or  immu¬ 
nized  by  the  injunction  issued  against  its  illegal  picketing 
at  Swift’s  plant.  The  boycott  conduct  must  stand  or  fkll 
on  its  own;  one  type  of  illegal  conduct  cannot  be  condoned 
because  another  type  of  illegal  conduct  was  prohibited. 
The  Board  made  no  “concession”  that  the  retail  stores 
became  the  primary  situs  when  the  illegal  picketing  whs 
enjoined.  It  merely  held  that  the  Union’s  argument  jto 
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that  effect  was  without  merit  because  “even  assuming ” 
that  the  injunction  might  have  been  improperly  issued,  it 
could  not  justify  an  unlawful  secondary  boycott. 

In  sum,  the  Union’s  contentions  that  their  conduct  was 
primary,  are  based  on  misleading  fragmentary  quotations, 
on  constantly  changing  and  conflicting  statements  of  the 
facts  and  of  the  Union’s  objectives,  and  on  vague  discus¬ 
sions  of  hypothetical  situations.  The  true  facts  remain 
that  the  inducement  here  was  clearly  and  directly  second¬ 
ary,  not  incidental  to  any  primary  conduct,  and  for  an 
admitted,  prohibited,  secondary  objective.  These  facts  can 
not  be  obscured  by  the  Union’s  theoretical  arguments. 

CONCLUSION. 

We  respectfully  submit  that  the  National  Labor  Rela¬ 
tions  Board  properly  found  that  the  Union  violated  Sec¬ 
tion  8  (b)  (4)  by  the  Union  conduct  which  the  Board  con¬ 
sidered  in  its  opinion  and  that  the  Board’s  Opinion  should 
be  revised  in  the  respects  indicated  in  our  brief  in  Case 
No.  12931  and  as  so  revised  should  be  enforced. 

Respectfully  submitted, 

G.  CARROLL  STRIBLING, 

HAROLD  A.  THOMAS,  JR., 

EARL  G.  SPIKER, 

Attorneys  for  Swift  &  Company. 
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'QUESTIONS  PRESENTED 


The  questions  presented  were  agreed  upon  in  the 
prehearing  stipulation  of  the  parties,  and  are  cor¬ 
rectly  stated  in  the  Union’s  brief . 
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No.  12931 

Swift  &  Company,  a  Corporation,  petitioner 

v.  | 

i 

National  Labor  Relations  Board,  respondent 

Amalgamated  Meat  Cutters  &  Butcher  Workmen 
of  North  America,  Local  88,  intervenor 


ON  PETITION  TO  REVIEW  AND  SET  ASIDE  AND  ON  REQUEST  FOR 
ENFORCEMENT  OF  AN  ORDER  OF  THE  NATIONAL  LABOR  RELA¬ 
TIONS  BOARD  ( NO .  12891)  AND  ON  PETITION  TO  REVIEW  THE 
SAME  ORDER  INSOFAR  AS  IT  DENIES  IN  PART  THE  RELIEF 
SOUGHT  (12981) 


COUNTERSTATEMENT  OF  THE  CASE 

i 

I 

Case  No.  12891  is  before  the  Court  upon  the  peti¬ 
tion  of  Amalgamated  Meat  Cutters  &  Butcher  Work¬ 
men  of  North  America,  Local  88,  hereafter  galled 
the  Union,  to  review  and  set  aside  an  order  6f  the 
National  Labor  Relations  Board  issued  against  it 

(i)  I 


2 


on  July  26,  1955,  following  the  usual  proceedings 
under  Section  10  (c)  of  the  National  Labor  Rela¬ 
tions  Act,  as  amended  (61  Stat.  136,  29  U.  S.  0.,  Sec. 
151,  et  seq.).  In  its  answer  the  Board  requested 
enforcement  of  its  order. 

Case  No.  12931  is  before  the  Court  upon  the  petition 
of  Swift  &  Company,  hereafter  called  Swift,  to  review 
the  same  order  insofar  as  it  fails  to  grant  additional 
relief  against  conduct  which  the  Board  concluded 
was  unnecessary  “to  consider  or  pass  on”  in  the  de¬ 
termination  of  the  case.  Swift  sought  such  additional 
relief  in  the  unfair  labor  practice  charge  it  filed  with 
the  Board  upon  which  the  complaint  against  the  Union 
was  based,  and  now  requests  this  Court  to  make  a 
ruling,  in  the  first  instance,  that  the  conduct  in  ques¬ 
tion  was  violative  of  the  Act  and  to  enjoin  its  con¬ 
tinuance. 

On  October  28,  1955,  the  Court  granted  a  joint 
motion  of  all  the  parties  for  consolidation  of  Cases 
Nos.  12891  and  12931  for  purposes  of  briefing,  filing 
of  a  single  joint  appendix,  and  for  argument.  This 
Court  has  jurisdiction  of  the  proceedings  pursuant  to 
Section  10  (e)  and  (f)  of  the  Act.  The  Board’s  de¬ 
cision  and  order  (R.  740-746)  1  are  reported  in  113 
N.  L.  R.  B.  No.  31. 

1  In  accordance  with  the  prehearing  stipulation  entered  into 
by  the  parties,  references  to  portions  of  the  record  printed  in 
the  joint  appendix  are  designated  “R”,  except  that  references 
to  the  transcript  of  testimony  taken  in  the  injunction  proceed¬ 
ing  in  this  case  in  the  United  States  District  Court  for  the 
Eastern  District  of  Missouri  (infra,  n.  2),  which  transcript 
was  introduced  into  the  record  of  this  case  as  Trial  Examiner’s 
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I.  The  Board’s  findings  of  fact 

The  Board  found  that  the  Union  violated  Section  8 
(b)  (4)  (A)  of  the  Act  by  inducing  and  encouraging 
employees  of  meat  markets  throughout  the  metro¬ 
politan  area  of  St.  Louis,  Missouri,  to  cease  buying  for 
retail  sale  the  meat  products  of  Swift’s  St.  Louis!  sub¬ 
sidiary,  the  St.  Louis  Independent  Packing  Company. 
In  so  finding,  the  Board  relied  solely  on  Union  apjpeals 
made  to  employees  at  the  shops  where  they  worked, 
and  found  it  unnecessary  “to  consider  or  pass  on” 
additional  and  similar  Union  appeals  which  were 
made  at  Union  meetings  and  in  Union  bulletins.  The 
subsidiary  facts  upon  which  the  foregoing  findings  are 
premised  may  be  summarized  as  follows : 2 

i 

A.  Background  events 

! 

The  Union  is  the  collective  bargaining  representa¬ 
tive  of,  and  includes  in  its  membership,  “the  Imeat 

Exhibit  I,  are  designated  “Tr.”  All  such  references  are  to 
the  page  numbers  which  appear  in  bold  face  print  on  separate 
lines  in  the  joint  appendix.  Wherever  in  a  series  of  j refer¬ 
ences  a  semicolon  appears,  references  preceding  the  semiicolon 
are  to  the  Board’s  findings,  and  those  following  it  are  to  the 
supporting  evidence. 

2  In  the  main  the  evidence  in  this  case  consists  of  the!  tran¬ 
script  of  testimony  and  exhibits  introduced  into  the  hearing 
before  the  United  States  District  Court  for  the  Easterri  Dis¬ 
trict  of  Missouri,  in  the  proceedings  against  the  Union  brought 
under  Section  10  (1)  of  the  Act  for  an  interlocutory  ordjar  en¬ 
joining  the  Union's  conduct  complained  of  in  this  case.!  The 
District  Court  in  the  Section  10  (1)  proceeding  issued  the  order 
prayed  for,  thereby  enjoining  the  Union's  inducement  cff  em¬ 
ployees,  both  at  Union  meetings  and  at  the  markets  where 
they  worked,  to  boycott  Swift's  products  (R.  538) .  Section  !l0  (1) 
provides  for  such  injunctive  relief  “pending  the  final  adjudi¬ 
cation  of  the  Board  with  respect  to  such  matter.” 


department  employees  in  practically  all  retail  grocery 
stores,  supermarkets,  and  meat  markets  in  and  about 
the  city  of  St.  Louis,  Missouri’’  (R.  741;  Tr.  38). 
These  employees  perform  a  variety  of  jobs  in  the 
various  markets,  including  cutting,  packaging,  weigh¬ 
ing,  wrapping,  pricing,  selling  at  retail,  and  buying  at 
wholesale  of  meat  products  (R.  683;  Tr.  109-110).  In 
the  larger  markets,  the  purchasing  of  meat  is  han¬ 
dled  through  the  store  manager,  who  acts  upon  pre¬ 
liminary  orders  prepared  by  journeymen  meat  cut¬ 
ters  (R.  683;  Tr.  110,  392).  In  other  markets  a 
meat  department  employee,  who  often  is  either  the 
sole  employee  or  works  with  one  or  two  helpers,  is 
responsible  for  making  purchases  (R.  683;  Tr.  59, 
231,  245,  264,  267,  274) .  In  these  instances  the  amount 
of  discretion  which  the  employee  may  exercise  in  buy¬ 
ing  at  wholesale  varies ;  in  some  instances  the  market 
owner  will  occasionally  instruct  the  employee  on  such 
matters  as  the  prices  at  which  and  the  suppliers  from 
whom  he  should  buy,  in  some  instances  he  will  over¬ 
rule  the  employee  on  specific  buying  policies,  and  in 
other  instances  the  employee  is  given  no  specific  in¬ 
structions  as  to  the  manner  in  which  the  purchasing 
is  done  (R.  683;  Tr.  58-59,  82-84,  88,  233,  248,  264, 
270,  274).  While  the  Union  membership  employed  in 
meat  markets  includes  some  supervisory  personnel, 
the  bulk  of  the  members  have  no  authority  to  hire, 
fire,  discipline  or  supervise  other  employees,  but  very 
frequently  are  authorized  to  make  wholesale  purchases 
of  meat,  as  described  above  (R.  683,  741,  742;  Tr.  232, 
265,  267,  274,  315,  321). 
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Swift's  St.  Louis  subsidiary,  the  Independent  [Pack¬ 
ing  Company,  is  one  of  the  meat  suppliers  normally 
patronized  by  the  meat  markets  in  the  St.  Loui^  area 
(R.  683;  Tr.  287,  297,  305,  324,  345,  348-350).  jSwift 
sells  its  products  through  salesmen  who  make  periodic 
calls  in  person  or  by  telephone  to  the  meat  mkrkets 
where  they  solicit  orders  from  the  buyers  (ibid.). 
In  the  fall  of  1953  the  Union  undertook  to  enlist 
Swift's  salesmen,  who  were  unorganized,  in  its! mem¬ 
bership  (R.  683;  Tr.  39,  431,  438,  441).  However, 
instead  of  approaching  the  salesmen  through  'union 
organizers,  the  Union  initiated  its  organizational  cam¬ 
paign  by  placing  pickets  at  Swift's  plant,  bearing 
signs  advertising  that  the  salesmen  were  nonunion 
(R.  684;  Tr.  39-40,  432-433,  436).  On  September  11, 
1953,  the  day  after  the  picketing  was  begun,  I  Swift 
secured  an  order  from  the  Circuit  Court  of  St.!  Louis 
which  enjoined  all  further  picketing  at  Swift’s!  plant 

(R.  684;  Tr.  40). 3  Following  issuance  of  this j  order 

— 

3  Concurrently  with  the  suit  initiated  under  Section  :  10  (1) 
of  the  Act  to  obtain  interlocutory  relief  against  the  Union’s 
unfair  labor  practices,  as  alleged  in  the  complaint  (sbpra,  n. 
2),  the  Board  filed  another  suit  in  the  same  Unitedj  States 
District  Court  against  Swift  seeking  to  nullify  the  effeclj,  of  the 
State  court  injunction.  The  theory  of  the  latter  case  wfas  that 
the  Act  comprehensively  regulated  the  Union’s  conduct  jin  con¬ 
nection  with  its  attempt  to  organize  Swift’s  salesmen;  that  the 
Union's  actions  as  alleged  in  the  unfair  labor  practice  com¬ 
plaint  were  prohibited  by  Section  8  (b)  (4)  (A),  wjhile  its 
primary  picketing  activities  at  Swift’s  plant  were  either  pro¬ 
tected  by  Section  7,  or  left  free  of  governmental  intervention, 
and  that  in  restraining  such  picketing,  the  State  coijrt  was 
improperly  attempting  to  regulate  a  field  of  conduct  whi<ph  Con¬ 
gress  foreclosed  from  concurrent  State  regilation.  Although 
the  District  Court  granted  the  relief  sought  in  the  jSection 
10  (1)  proceeding,  as  described  supra,  p.  2,  it  also  copcluded 


the  Union  continued  its  efforts  to  organize  Swift’s 
salesmen  by  different  tactics,  which  became  the  basis 
of  the  unfair  labor  practice  findings  of  the  Board 
in  this  case  and  are  described  below. 

B.  The  Union’s  appeals  to  its  members  to  boycott,  in  the  course  of  their 
employment  as  wholesale  buyers.  Swift’s  salesmen  so  long  as  they  failed 
to  join  the  Union 

On  September  23,  1953,  the  Union  announced  at  a 
regular  membership  meeting  that  Swift’s  salesmen 
were  not  Union  members,  and  that  it  was  the  firm 
policy  of  the  Union  that  its  members  “should  only 
patronize  salesmen  who  were  members  of  [the  Union], 
that  the  members  of  [the  Union]  should  buy  only 
merchandise  from  members  of  [the  Union]  and  that 
they  should  patronize  and  support  only  members  of 
[the  Union]”  (R.  684;  Tr.  40).  During  the  succeed¬ 
ing  months  this  policy  was  reiterated  at  monthly 
meetings  of  the  Union,  which  were  attended  by  sub¬ 
stantially  all  members,  and  the  membership  was 
repeatedly  requested  to  adhere  to  it  (R.  684;  Tr. 
40,  117,  118,  131,  444-445).  In  addition,  the  Union’s 
bulletins,  mailed  to  its  members  quarterly,  contained 
similar  appeals  that  the  membership  refrain  from 
purchasing  Swift’s  products  (R.  684;  Tr.  154-155, 
161,  454,  Swift  Exh.  1). 

that  the  State  court  enjoyed  a  regulatory  jurisdiction  with  re¬ 
spect  to  the  primary  picketing  at  Swift's  plant,  and  refused 
to  restrain  Swift  from  further  availing  itself  of  the  State 
court  injunctions  against  the  picketing.  N.  L.  R.  B.  v.  Swift 
&  Co .,  130  F.  Supp.  214  (E.  D.  Mo.).  The  case  has  been  ap¬ 
pealed  to  the  Court  of  Appeals  for  the  Eighth  Circuit,  where 
it  now  awaits  decision. 


! 


In  addition  to  the  announcements  made  at  Union 
meetings  and  through  its  bulletins,  the  Union  at¬ 
tempted  to  make  effective  its  policy  of  boycotting 
Swift’s  products  through  personal  appeals  made  to 
members  at  the  markets  where  they  were  employed. 
Thus,  the  Union’s  president,  Nick  Blassie,  from 
time  to  time  called  on  members  at  the  markets  yhere 
he  “urged  the  [Union  members]  to  buy  only  from 
union  salesmen,  and  *  *  *  not  to  buy  MaJyrose 
[Swift  brand]  products”  (R.  741;  Tr.  151-jl52). 
Similarly,  Union  business  agents,  who  spend  ailmost 
all  of  their  working  hours  performing  Union  ifunc- 
tions  at  the  markets  where  members  are  employed 
(Tr.  124,  425),  urged  members,  when  calling  on j  them 
at  the  markets,  to  follow  the  Union’s  policy  not  to 
buy  Swift’s  products  (R.  741;  Tr.  316,  34^-350, 
423-425).  Concurrently  with  the  inducement  pf  its 
members  to  boycott  Swift’s  salesmen,  the  Uni^n  re¬ 
quested  and  authorized  its  members  to  solicit  the 
salesmen  to  join  the  Union  when  the  latter  called  at 
the  markets  (R.  684;  Tr.  103,  446).  Indeed,  when 
Swift’s  salesmen  inquired  of  Union  member^  the' 
reason  for  the  boycott  against  Swift’s  products;  they 

I 

were  encouraged  to  join  the  Union,  and  were  told 
that  upon  becoming  members  they  could  expect  a 
resumption  of  normal  purchasing  of  the  products 
they  handled  (R.  684;  Tr.  287-288,  295-297 j  314, 
325, 350).  | 

Union  members  generally  complied  with  the  ap¬ 
peals  made  to  them  by  Union  officials  at  Union 
meetings  and  in  the  markets  where  they  worked;  On 
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many  occasions  the  buyers  at  the  markets  told  Swift’s 
salesmen,  when  the  latter  were  soliciting  orders,  that 
they  would  be  subject  to  fines  or  other  disciplinary 
action  by  the  Union  if  they  were  to  violate  the  boy¬ 
cott  policy  (R.  686;  Tr.  215,  297,  337-338,  345).  On 
one  occasion  a  member  of  the  Union  refused  to  receive 
delivery  of  Swift  merchandise  which  had  been  ordered 
(R.  687;  Tr.  252-255,  290-293).  In  a  few  instances 
the  owner  or  manager  of  the  meat  market  whose 
buyer  refused  to  order  Swift  products  was  informed 
of  the  situation;  at  least  one  owner  overruled  the 
buyer  and  insisted  that  Swift  be  patronized  (R.  684; 
Tr.  83-85,  87-88,  226)  ;  other  owners  indicated  either 
an  acquiescence  in  the  Union’s  policy,  or  an  unwilling¬ 
ness  to  interfere  with  the  buyer’s  discretion  in 
making  purchases  (R.  684;  Tr.  298,  316,  331,  337-338, 
350).  The  overall  result  of  the  Union’s  boycott 
policy  was  that  the  quantity  of  meat  Swift  normally 
sold  to  markets  through  the  Union  member  buyers 
was  substantially  reduced  (R.  684-685;  Tr.  287-288, 
297,  299,  324,  328). 

II.  The  Board’s  conclusions 

Upon  the  foregoing  facts  the  Board  concluded  that 
the  Union  had  violated  Section  8  (b)  (4)  (A)  of  the 
Act  when  its  officers  and  agents  called  at  the  meat 
markets  in  that  they  there  induced  and  encouraged 
members  who  were  employees  of  the  markets  not 
to  purchase  Swift’s  products  in  the  course  of  their 
employment,  with  an  object  of  requiring  the  meat 
markets  to  cease  doing  business  with  Swift  (R.  741). 
In  reaching  this  conclusion  the  Board  rejected  the 
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several  contentions  of  the  Union  that  the  evidence 
does  not  show  that  “ employees”  rather  than  super¬ 
visors  or  management  representatives  were  induced; 
that  inducement  not  to  buy  does  not  fall  within  the 

i 

statutory  prohibition;  that  the  Union’s  conduct; was 
primary,  not  secondary,  and  therefore  not  banned  by 
Section  8  (b)  (4)  (A) ;  and  that  because  buyers  at 
the  markets  had  full  discretion  to  do  business  pith 
whomever  they  pleased,  and  in  some  cases  ceased 
purchasing  from  Swift  with  the  approval  of  ijheir 
employer,  there  was  no  “refusal”  to  buy  or  halndle 

i 

goods  within  the  meaning  of  the  Section  8  (b)  (4) 
(A)  proscriptive  language  (R.  742-744). 

Having  found  the  foregoing  violation,  the  Bpard 
concluded  that  it  was  not  “necessary  to  consider  or 
pass  on  the  Union’s  additional  conduct  within  its; own 
organization  [the  appeals  at  Union  meetings  an^.  in 
Union  bulletins],  or  to  determine  whether  the  feon- 
duct  already  found  unlawful]  also  violated  Section 
8  (b)  (4)  (B)”  (R.  745).  j 

III.  The  Board’s  order  j 

The  Board’s  order  requires  the  Union  to  0ease 
and  desist  from  inducing  or  encouraging  employees 
to  engage  in  a  concerted  refusal  in  their  course  of 
employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods,  or  to  per¬ 
form  any  services,  where  an  object  thereof  is  forcing 
any  employer  or  person  other  than  Swift  to  cease 
handling  the  products  of  Swift  or  doing  business 
with  its  salesmen.  Affirmatively,  the  order  requires 
the  Union  to  post  appropriate  notices  (R.  745-746). 
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STATUTE  INVOLVED 


In  addition  to  the  provisions  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  136,  29  U.  S.  C. 
151,  et  seq.),  which  are  printed  in  the  Appendix  to 
the  Union’s  brief  (pp.  73-76),  we  set  forth  other 
relevant  portions  of  the  same  Act  in  the  Appendix  to 
this  brief,  infra ,  pp.  64-65. 

SUMMARY  or  ARGUMENT 

I.  The  Board  properly  found  that  the  Union  violated  Section 
8  (b)  (4)  (A)  of  the  Act  by  inducing  employees  at  the  meat 
markets  to  boycott  Swift’s  products 

A.  The  Union’s  conscription  of  employees  of  neutral 
employers  to  its  policy  of  boycotting  Swift’s  products 
constitutes  a  well-known  form  of  economic  warfare — 
the  product  boycott — which  Congress  specifically  in¬ 
tended  to  prohibit  by  Section  8  (b)  (4)  (A).  The 
legislative  history  of  that  provision  reveals  very 
clearly  that  Congress  meant  to  encompass  within  its 
proscriptive  language  the  precise  kind  of  boycott  im¬ 
posed  by  the  Union  in  this  case.  This  conclusion  is 
also  confirmed  by  judicial  authority  in  a  variety  of 
factual  situations  involving,  as  does  the  present  case, 
inducement  of  employees  of  neutrals  to  boycott,  in 
the  course  of  their  employment,  the  products  of  an 
employer  with  whom  a  union  has  a  dispute,  or  whose 
employees  a  union  is  attempting  to  organize.  As 
shown  in  the  following  sections  of  this  brief,  there  is 
nothing  in  the  language  of  Section  8  (b)  (4)  (A) 
which  removes  the  particular  product  boycott  in  this 
case  from  the  Act’s  coverage. 
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B.  The  record  shows  that  Union  officers  visitejl  the 
meat  markets  where  its  members  were  employed  as 
buyers  and  there  urged  them  not  to  purchase  Shift’s 
products.  The  record  further  shows  that  the  bufk  of 
the  Union’s  members  were  “employees”  withiii  the 
meaning  of  the  Act.  Accordingly,  the  Board’s  'find¬ 
ing  that  the  Union  induced  “employees”  has  hmple 
support  in  the  record. 

C.  The  Union’s  appeals  to  employees  not  tq  buy 
Swift’s  products  is  embraced  by  the  statutory  prohibi¬ 
tion  against  appeals  not  to  “handle  *  *  *  any  goods 
*  *  *  or  to  perform  any  services.”  The  contention 
that  these  general  terms  are  limited  under  the!  rule 
ejusdem  generis  to  the  enumerated  employee  tasks 
which  precede  them  in  Section  8  (b)  (4)  (A)  i^  un¬ 
availing,  for  the  only  characteristic  common  to  the 
various  descriptive  words  found  in  that  section  is 
that  they  all  pertain,  as  does  buying,  to  tasks  per¬ 
formed  in  the  course  of  employment. 

The  further  contention  that  purchasing  is  a  firnn- 
agerial  function,  and  that  persons  who  perform  this 
job  are  therefore  “agents”  of  the  employer  I  with 
respect  to  whom  inducement  is  not  proscribed,  miscon¬ 
strues  the  language  of  the  statute.  All  employees 
are  agents  of  their  employers,  but  the  statutory!  pro- 
scription  does  not  turn  on  that  self-evident  proposi¬ 
tion.  The  determinative  factor  is  whether  the  j  per¬ 
sons  induced  are  or  are  not  employees  as  Congress  has 
defined  that  term  here.  That  the  employee-buyers 
were  within  the  statutory  definition  of  “employees”  is 
beyond  dispute  in  this  case,  and  accordingly^  the 
Union’s  inducement  of  them  is  forbidden. 

i 

! 

i 

I 
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D.  The  prohibition  in  Section  8  (b)  (4)  (A)  against 
“ employees  of  any  employer”  includes  the  situation 
where,  as  here,  there  are  many  employers  involved, 
each  of  whom  has  only  one  employee  who  is  induced 
by  the  Union  to  engage  in  a  boycott.  Similarly,  there 
is  a  “concerted”  refusal  to  handle  goods  within  the 
statutory  meaning  of  that  term  where,  as  here,  the 
boycott  policy  involves  a  widespread  refusal  to  pur¬ 
chase  goods  achieved  by  the  combined  and  united 
action  of  many  employees  pursuant  to  a  union  policy, 
even  though  no  more  than  one  of  such  employees  works 
for  any  single  employer. 

E.  The  boycott  in  this  case  involved  a  “refusal” 
to  buy  goods  even  if,  as  contended  by  the  Union,  the 
Act  means  by  that  term  action  which  is  insubordinate 
to,  or  “without  reference  to  [an]  employer’s  desires” 
(Un.  Br.  49).  For  in  the  majority  of  instances  the 
authority  of  the  buyers  employed  by  the  markets 
with  respect  to  purchasing  policy  was  either  quali¬ 
fied  by  specific  instructions  or  the  requirement  of 
clearance,  or  was  simply  a  general  authority.  In 
the  former  case,  the  boycott  policy  called  for  at  least 
an  initial  circumvention  of  the  buyers’  instructions ; 
in  the  latter  case  the  boycott  policy  called  for  avoid¬ 
ance  of  the  buyer’s  common  law  duty  to  act  only 
in  the  best  interests  of  the  market  owner.  In  any 
event,  the  statute  does  not  require  insubordination 
by  employees  as  a  prerequisite  to  a  finding  of  a  “re¬ 
fusal”  to  handle  goods.  In  the  ordinary  meaning 
of  that  term  there  was  a  “refusal”  in  this  case  to 
buy  Swift’s  goods  when  the  buyers  declined  to  place 
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orders  which  they  might  otherwise  have  placed  jwhen 
Swift’s  salesmen  solicited  them.  Such  a  refusal 
results  in  the  same  harmful  effects  to  the  public 
interest,  which  Congress  wished  to  protect  against 
product  boycotts,  as  that  occurring  where  the  refusal 
is  contrary  to  an  employer’s  instructions. 

The  allied  contention  of  the  Union  that,  because 

i 

the  market  owners  for  the  most  part  did  not  expressly 
disapprove  of  the  boycott  action,  the  refusal  td  buy 
was  not  “in  the  course  of  [the  buyers’]  employment, ” 
as  required  by  Section  8  (b)  (4)  (A),  is  equally 
untenable.  Deciding  when  and  from  whom  to  buy, 
for  whatever  reason,  is  an  integral  part  of  the  buyers’ 
jobs;  the  making  of  such  decisions  plainly  is  Action 
“in  the  course  of  their  employment.” 

F.  The  Union’s  contention  that  “an  object”  qf  the 
boycott  was  not,  as  required  by  Section  8  (b)  (4)i  (A) 
“forcing  or  requiring  [the  market  owners]  *  *|  *  to 
cease  *  *  *  dealing  in  the  products  [of  Swift],”  but 
rather  that  the  object  of  its  policy  was  to  organize 
Swift’s  salesmen,  would  render  this  section  a  nullity. 
The  Act  presumes,  as  it  must  if  it  is  to  be  meaning¬ 
ful,  that  the  ultimate  object  in  every  Section  8  (b) 
(4)  (A)  situation  is  to  prevail  in  the  dispute  iwith 
the  primary  employer,  and  proceeds  to  outlaw  the 
subsidiary  object  of  exerting  pressure  on  the  primary 
employer  through  cessation  of  business  with  hiipi  by 
a  neutral.  Donds  v.  7.  L.  A.,  224  F.  2d  455  (C.  A.  2), 
certiorari  denied  350  U.  S.  873,  upon  which  the  Union 
places  sole  reliance,  is  distinguishable. 


i 
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G.  The  boycott  in  this  case  is  not  exempt  from 
Section  8  (b)  (4)  (A)  on  the  ground  that  it  con¬ 
stitutes  primary  action.  That  the  market  employees 
were  members  of  the  Union  which  was  seeking  to 
organize  Swift’s  salesmen  does  not  alter  the  critical 
fact  that  these  employees  were  employed  by  neutrals, 
and  that  the  purpose  of  Section  8  (b)  (4)  (A)  was 
to  prevent  the  conscription  of  such  neutrals  into 
disputes  not  their  own. 

Nor  is  the  boycott  exempt  under  the  rules  appli¬ 
cable  to  union  conduct  at  a  situs  where  both  primary 
and  neutral  employees  are  at  work.  Even  apart  from 
the  fact  that  the  Union  does  not  satisfy  the  “common 
situs”  rules  it  seeks  to  invoke,  they  are  inapposite 
because  in  no  event  does  Section  8  (b)  (4)  (A)  per¬ 
mit  direct  inducement,  as  in  this  case,  of  employees 
of  neutrals  to  engage  in  a  refusal  to  buy  at  the 
neutral  premises,  regardless  of  whether  such  refusal 
is  limited  to  dealings  with  the  primary  employees. 

II.  The  Board's  order  is  proper  and  valid 

The  Board’s  order  paraphrases  the  statutory  pro¬ 
vision  found  to  have  been  violated,  with  appropriate 
modifications  to  fit  the  facts  of  this  case.  In  incorpo¬ 
rating  the  various  employment  tasks — “use,  manufac¬ 
ture,  process,  transport  *  *  *  or  work  on  any  goods” 
— with  respect  to  which  Section  8  (b)  (4)  (A)  pro¬ 
hibits  union  inducement,  the  order  properly  enjoins 
conduct  “like  or  related”  to  that  which  was  found  to 
violate  the  Act.  N.  L.  R.  B.  v.  Express  Publishing 
Co.,  312  U.  S.  426,  436. 
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III.  The  Board  acted  within  its  discretionary  authority  in 
withholding  decision  as  to  whether  the  Union  also  violated 
the  Act  by  appealing  to  its  members  at  Union  meeting^  and 
in  Union  bulletins  not  to  purchase  Swift’s  products  j 

The  single  question  before  the  Court  in  this  phase 
of  the  case  is  whether  the  Board  was  authorize^  to 
refrain  from  passing  on  the  Union’s  conduct  4 ‘within 
its  own  organization,”  which  conduct,  Swift  alleged, 
wras  also  violative  of  Section  8  (b)  (4)  (A).  £>ince 
the  Board  expressly  refrained  from  making  a  deter¬ 
mination  as  to  the  legality  of  this  conduct,  no  question 
is  presented  to  this  Court  for  review  other  than  the 
propriety  of  the  Board’s  determination  that  it! was 
unnecessary  to  do  so.  i  . 

Swift’s  denial  of  a  discretionary  authority  in  the 
Board  to  withhold  decision  where  it  considers  it 
proper  to  do  so  is  contrary  to  the  statutory  scheme 
and  to  judicial  authority.  Since  the  Board  has  j  dis¬ 
cretion  under  the  Act  to  withhold  decision  where  it 

i 

considers  it  proper  to  do  so,  and  no  claim  is  made  that 
the  Board  abused  that  discretion  as  opposed  to  ifiere 
error  in  its  application,  the  Board’s  action  in  | this 
respect  is  entitled  to  affirmance. 

ARGUMENT 

I 

I.  The  Board  properly  found  that  the  Union  violated  Section 
8  (b)  (4)  (A)  of  the  Act  by  inducing  employees  at  the  {neat 
markets  to  boycott  Swift’s  products 

A.  The  product  boycott  instituted  by  the  Union  falls  within  the  intendment 
of  Section  8  (b)  (4)  (A) 

j 

The  Union’s  resort  in  this  case  to  the  economic 
pressure  of  a  boycott  was  occasioned  by  the  failure  of 
Swift’s  salesmen  to  become  Union  members.  As  the 
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Union  repeatedly  made  clear  to  the  salesmen  through 
its  members  employed  at  the  meat  markets,  and  to 
Swift  as  well,  all  interference  with  Swift’s  normal 
sales  of  its  products  would  cease  if  the  salesmen  would 
join  the  Union  {supra,  p.  7,  G.  C.  Ex.  1).  The 
Union,  on  the  other  hand,  had  no  dispute  with  the 
meat  markets  which  employed  its  members.  Nor 
were  the  markets  related  to  Swift  by  common  owner¬ 
ship  or  control,  or  in  any  other  manner  apart  from 
the  arm’s  length  business  dealings  conducted  between 
them.  The  meat  markets  thus  had  no  concern  with 
the  organizational  dispute  to  which  the  Union  was  a 
party.  Conscription  of  their  employees  in  the  cause 
of  curtailing  the  purchase  of  Swift’s  products,  in 
these  circumstances,  constituted  a  form  of  secondary 
pressure  which  has  long  been  familiar  in  the  history 
of  labor  disputes — the  product  boycott  by  the  em¬ 
ployees  of  a  neutral  employer.  By  resort  to  a  product 
boycott,  a  union  is  enabled  to  exert  an  extreme  of 
economic  pressure  on  the  plant  or  business  where  the 
dispute  exists — a  pressure  which  it  could  not  exert 
by  a  strike  where,  as  here,  it  has  no  support  among 
the  employees — by  cutting  off  the  normal  outlets  for 
its  products.  To  accomplish  its  purpose,  however,  a 
union  must  inevitably  implicate  neutrals  to  the  dis¬ 
pute,  here  the  meat  markets. 

Because  the  involvement  of  neutrals  “in  controver¬ 
sies  not  their  own”  creates  an  interference  with  the 
business  of  “unoffending  employers”  (N.  L.  R.  B. 
v.  Local  74,  341  U.  S.  707,  712),  product  boycotts 
were  usually,  but  not  always,  held  to  be  illegal  at 
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common  law.4  When  Congress  amended  the  Apt  in 
1947  to  extend  its  regulations  of  unfair  labor  prac- 

I 

tices  to  conduct  engaged  in  by  labor  unions,  it  directed 
particular  attention  to  the  practice  of  such  product 
boycotts ;  on  several  occasions  it  was  noted  that  federal 
court  injunctions  against  such  practices  had  jbeen 
rendered  impracticable  by  the  provisions  of  the 
Norris-La  Guardia  Act.5  And,  of  controlling  impor¬ 
tance  here,  Congress  made  it  clear  in  its  enactment 
of  Section  8  (b)  (4)  (A)  that  it  decided  to  outlaw 
the  product  boycott  by  employees  of  neutral  employers 
as  imposed  by  the  Union  in  this  case.® 

4  See  Cushman,  Secondary  Boycotts  and  the  Taft-Hartley  Law , 
6  Syracuse  Law  Review,  109,  110-111. 

5  Senate  Rep.  No.  105,  80th  Cong.  1st  Sess.,  p.  22 ;  H|  Rep. 
No.  245,  80th  Cong.,  1st  Sess.,  p.  24;  93  Cong.  Rec.  3835,  j  4198- 
4199,  4369,  6443,  in  2  Legislative  History  of  the  Labor  Manage¬ 
ment  Relations  Act  of  1947  (Gov't  Print.  Off-,  1948)  1005|-1006, 
1106-1107,  1179, 1540. 

6  The  product  boycott  engaged  in  by  employees  of  neutral  em¬ 
ployers  must  be  distinguished  from  a  boycott  of  particular!  goods 
by  groups  of  consumers,  or  other  nonemployee  groups.  Thus, 
contrary  to  the  Union’s  effort  to  blur  this  distinction  (Br.  54), 
we  show  infra ,  pp.  18-20,  that  Congress  expressed  its  purpose 
very  clearly  during  the  legislative  consideration  of  Section  8 
(b)  (4)  (A)  to  eliminate  such  boycotts  by  employees  jn  the 
course  of  their  employment,  and  to  that  end  directed  the  language 
of  Section  8  (b)  (4)  (A)  to  employees,  but  not  to  consumers  or 
other  persons.  See  n.  20,  infra .  Because  of  this  fundamental 
distinction,  the  Union  derives  no  support  from  the  statemjent  of 
Professor  Dennis  it  quotes  (Br.  54)  that  “The  entire  cljass  of 
purchase  boycotts  remains  unaffected  by  the  (Taft-Hartley)  Act”, 
for,  as  made  plain  by  its  context,  Professor  Dennis  had  reference 
solely  to  boycotts  by  consumers,  and  not  by  employees  of  a  rleutral 
employer.  Thus,  the  statement  was  intended  as  an  illustration 
of  the  correct  assertion  which  preceded  it  that  under  Section  S 
(b)  (4)  (A)  “the  forbidden  conduct  must  all  be  ‘in  the  Course 
of  *  *  *  employment.’”  7 'he  Boycott  Under  the  Taft-Hartley 


This  is  apparent  upon  the  face  of  the  provision  it¬ 
self,  which  in  pertinent  part  makes  it  an  unfair 
labor  practice  for  labor  organizations  “to  induce  or 
encourage  the  employees  of  any  employer  to  engage 
in  *  *  *  a  concerted  refusal  in  the  course  of  their 
employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods  *  *  * 
where  an  object  thereof  is  *  *  *  forcing  or  requiring 
any  employer  *  *  *  to  cease  *  *  *  dealing  in  the 
products  of  any  other  producer  *  *  In  this  case, 
as  we  show  more  fully  infra ,  the  Union’s  appeals  to 
its  members  at  the  meat  markets  constituted  induce¬ 
ment  of  employees  concertedly  to  refuse,  in  the  course 
of  their  employment,  to  handle  Swift’s  goods,  an 
object  thereof  being  to  require  the  employers  at  the 
markets  to  cease  dealing  in  Swift’s  products. 

The  application  of  this  language  to  a  product  boy¬ 
cott  of  the  kind  here  presented  is  also  made  apparent 
by  the  purposes  Congress  expressed  during  the  legis¬ 
lative  consideration  of  Section  8  (b)  (4)  (A)  before 
its  enactment.  Thus,  both  the  House  and  Senate  bills 
contained  provisions  designed  to  prohibit  such  prac- 

Act ,  Third  Annual  Conference  on  Labor,  New  York  University 
(1950),  p.  367,  at  p.  373.  And,  to  further  illustrate  the  same 
point,  Professor  Dennis  also  refers  to  the  case  of  Goldfnger  v. 
Feintuck,  276  N.  Y.  281, 11  N.  E.  2d  910,  “where  the  union  picketed 
to  urge  the  customers  of  a  retailer  not  to  buy  meat  products  manu¬ 
factured  by  a  non-union  employer/’  Id at  pp.  373-374.  [Em¬ 
phasis  added.]  None  of  the  other  authorities  cited  by  the  Union 
(Br.  54,  n.  54)  support  its  claim  that  a  product  boycott  by  em¬ 
ployees  in  the  course  of  their  employment  is  exempt  from  Section 
8  .(b)  (4)  (A).  Indeed,  the  decisions  so  relied  on  make  the 
same  distinction  which  is  vital  to  the  Board’s  decision  in  this 
case:  that  whether  the  conduct  is  unlawful  depends  on  whether 
it  is  directed  to  employees  of  neutrals  or  to  other  groups. 
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tices.  The  House  bill  broadly  prohibited  “sympathy 
strikes”  and  “illegal  boycotts,”  including  a  “con¬ 
certed  refusal  *  *  *  by  individuals  in  the  course  of 
their  employment  *  *  *  to  use,  install,  handle,  trans¬ 
port,  or  otherwise  deal  with  particular  *  *  *  commodi¬ 
ties  by  reasons  of  the  origin  *  *  *  thereof.”  Bj.  R. 
3020,  80th  Cong.,  1st  Sess.,  pp.  11-12.  See  also;  H. 
Rep.  No.  245,  80th  Cong.,  1st  Sess.,  p.  24.  The  Senate 
report  is  even  more  revealing.  Referring  to  a  prod¬ 
uct  boycott  situation  which  had  been  described  ip  the 
Senate  hearings  and  in  which  a  union  representing 
electrical  workers  had  induced  its  members  to  refuse  to 
install  electrical  products  of  manufacturers  whose  i  em¬ 
ployees  were  not  members  of  that  union,7  the  report 
stated  that  Section  8  (b)  (4)  (A)  “makes  it  an  unfair 
labor  practice  for  a  union  to  engage  in  [that]  type 
of  secondary  boycott.  ”  Sen.  Rep.  No.  105,  80th  Cbng., 
1st  Sess.,  p.  22.  In  explaining  the  meaning  of  this 
section  on  the  floor  of  the  Senate,  moreover,  Senator 
Taft,  in  a  series  of  hypothetical  cases  made  clear  be¬ 
yond  cavil  that  product  boycotts  of  the  general  type 
involved  in  this  case  were  precisely  the  object  of |  the 
prohibitive  language  which  was  used  in  the  Sebate 
bill.8  The  relevant  language  in  Section  8  (b)  |  (4) 

7  See  Allen  Bradley  Co.  v.  Local  3 ,  IBEW ,  325  U.  S.  I  797, 
799-800. 

8  93  Con.  Ree.  4198-4199,  in  2  Legislative  History  1105-|l08. 
By  way  of  example,  Senator  Taft  put  the  case  of  the  Teamsters 
Union  (which  was  affiliated  with  the  AFL)  adopting  a  policy 
that  it  “will  not  handle  this  lumber,  because  it  is  made  in  a 
plant  where  a  CIO  union  is  certified.”  93  Cong.  Rec.  |l99. 
Compare  the  legally  indistinguishable  policy  of  the  Union  in 
this  case  of  requiring  meat  market  employees  not  to  buy  Shift’s 
meat  because  it  was  produced  in  a  plant  where  the  salesmen  jwere 
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(A)  as  it  presently  reads  was  taken  without  change 
from  the  Senate  bill.  H.  Conf.  Rep.  No.  510,  80th 
Cong.,  1st  Sess.,  pp.  43-44. 

In  full  conformity  with  the  Congressional  purpose, 
the  courts  have  upheld  the  Board’s  findings  of  viola¬ 
tions  of  Section  8  (b)  (4)  (A)  in  a  variety  of  situa¬ 
tions  where  unions  have  sought  to  impose  a  product 
boycott,  through  inducement  of  employees  of  a  neutral 
employer  not  to  handle  or  work  on  particular  prod¬ 
ucts  in  order  to  further  their  cause  in  an  economic 
dispute  with  the  employer  whose  products  are  in¬ 
volved  or  in  the  unionization  of  his  employees.  See, 
e.  g.,  N.  L.  R.  B.  v.  Printing  Specialties  Union ,  171  F. 
2d  331  (C.  A.  9),  cert,  dismissed  336  U.  S.  949; 
N.  L.  R.  B.  v.  Wine,  Liquor  <&  Dist.  Workers  Union, 
178  F.  2d  584  (C.  A.  2)  ;  N.  L.  R.  B.  v.  Denver  Bldg. 
&  Const.  Trades  Council,  193  F.  2d  421  (C.  A.  10) ; 
N.  L.  R.  B.  v.  United  Construction  Workers,  198  F. 
2d  391  (C.  A.  4),  enforcing  94  N.  L.  R.  B.  1731,  cer¬ 
tiorari  denied  344  U.  S.  876;  N.  L.  R.  B.  v.  Joliet  Con¬ 
tractors  Association,  202  F.  2d  606  (C.  A.  7),  certio¬ 
rari  denied,  346  U.  S.  824;  N.  L.  R.  B.  v.  Washington- 
Oregon  Shingle  Weavers,  211  F.  2d  149  (C.  A.  9) ; 
Douds  v.  Confectionery  Ac  Tobacco  Jobbers,  85  F. 
Supp.  191  (S.  D.  N.  Y.)  ;  Irving  v.  Carpenters  Union, 
33  L.  R.  R.  M.  2056,  decided  September  23,  1953 
(N.  1).  N.  Y.).  In  terms  of  the  underlying  principle 

not  union  members.  As  Senator  Taft  observed,  in  connection 
with  his  illustration,  while  such  conduct  was  not  subject  to  re¬ 
straint  under  federal  law  as  it  existed  before  the  1947  amend¬ 
ments,  “Of  course  we  propose  to  change  the  law  in  that  respect7’ 
(ibid.). 
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in  Section  8  (b)  (4)  (A)  which  condemns  the  product 
boycott,  the  instant  case  is  no  different  from  the  fore¬ 
going  cases.  Unless,  then,  there  is  a  failure  on:  the 
part  of  the  evidence  to  support  the  Board’s  factual 
findings,  or  some  clear  statutory  wording  that  exerfipts 
the  product  boycott  in  this  case,  the  Board’s  ruling 
against  the  Union  is  plainly  correct.  Accordingly, 
we  turn  to  the  Union’s  contentions  in  this  regard; and 
show  that  none  of  the  arguments  in  defense  of  its 
boycott  can  be  sustained. 

B.  Substantial  evidence  supports  the  Board’s  finding  that  there  werej  “em¬ 
ployees,”  within  the  meaning  of  the  Act,  among  the  members  induced  by 
the  Union  at  the  meat  markets 
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As  the  Union  correctly  states  (Br.  p.  31),  Sectibn  8 

I 

(b)  (4)  (A)  illegalizes  inducement  to  engage  fn  a 
boycott  only  to  the  extent  that  it  is  directed  at  ^em¬ 
ployees,”  as  distinct  from  employers  or  supervisors. 
However,  the  contention  premised  on  this  statement  of 
the  law — that  the  evidence  does  not  support  the 
Board’s  finding  that  “some  of  the  [Union]  members 
reached  by  the  Union’s  inducement  were  employees” 
(R.  744) — must  be  rejected. 

The  Union  does  not  deny  that  it  made  appeals  to  its 
members  at  the  markets  where  they  were  employed 
to  cease  buying  Swift’s  products.  Indeed,  it  could 
not  do  so,  for  both  the  Union  president  and  its  busi¬ 
ness  agent  admitted  in  the  hearing  before  the  trial 
examiner  that  they  had  called  on  members  at  the 
meat  markets  and  “urged  them  not  to  buy  [SWift] 
products”  (Tr.  152,  supra ,  p.  7).  The  Uhion 
argues,  however,  that  no  specific  incidents  of  induce¬ 
ment  involving  employees  are  shown  in  the  redord, 
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and  therefore  the  employee  inducement  required  by 
the  Act  has  not  been  established  (Br.  30-33).  This 
argument  overlooks  vital  evidence  in  the  record  which 
fully  supports  the  Board’s  finding.  Thus,  the  ma¬ 
jority  of  the  Union’s  membership,  which  was  spread 
in  meat  markets  throughout  the  St.  Louis  area,  was 
shown  to  have  consisted  of  employees  within  the  mean¬ 
ing  of  that  term  as  used  in  the  Act  (supra,  pp.  3-4). 
These  employees  had  no  authority  to  hire,  fire,  dis¬ 
cipline  or  otherwise  to  supervise  employees  (see  Sec¬ 
tion  2  (3)  of  the  Act),  although  they  frequently  had 
authority  to  purchase  meat  at  wholesale  (ibid.).  The 
Union’s  policy  of  inducing  its  members  to  boycott 
Swift’s  products,  moreover,  was  not  restricted  to 
those  members  who  were  market  owners  or  super¬ 
visors,  but  was  general  and  unqualified,  and  thus 
directed  to  employee  members  as  well  as  non-employee 
members  (supra,  pp.  6-7).  In  effectuating  this 
policy  at  the  markets,  neither  the  Union  president 
nor  its  business  agent  indicated  that  he  observed  any 
qualification  in  the  policy  based  on  the  employee  status 
of  the  particular  member  (Tr.  152,  425).  As  ad¬ 
mitted  by  the  Union’s  business  agent,  he  was  “almost 
constantly  calling  on  [Union]  members  in  the  shops 
and  urging  them  to  buy  only  from  union  salesmen,” 
a  practice  “that  has  continued  practically  to  the  *  *  * 
date  [of  the  hearing  before  the  Trial  Examiner]” 
(Tr.  425).  In  view  of  all  these  considerations,  and 
of  the  further  fact  that  Union  business  agents  spent 
the  vast  majority  of  their  time  going  from  market 
to  market  in  connection  with  Union  business,  it  was 
wholly  reasonable  for  the  Board  to  conclude  that 
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“at  least  some”  of  the  Union  members  appealed,  to 
at  the  markets  “were  employees”  (R.  744). 9 

From  the  foregoing  it  is  plain  that  the  Board  Ihas 
not,  as  claimed  by  the  Union  (Br.  32),  attempted  to 
avoid  its  burden  of  proving  that  “employees”  vtare 
induced  by  the  Union  by  requiring  the  Union  to 
prove  that  those  who  were  induced  were  not  Em¬ 
ployees.  Indeed,  the  Board’s  treatment  of  this 
question,  from  which  the  Union  abstracts  a  trun- 

I 

cated  quotation  to  bolster  its  argument  that  the  burden 
of  proof  has  been  shifted  to  it  (Br.  32),  shows  oii  its 
face  that  the  Board  does  not  rely  on  the  Union’s 
failure  to  adduce  evidence  in  this  respect,  but  ujpon 
a  consideration  of  “the  entire  record,”  on  the  basis 

I 

of  which  it  made  its  finding  (R.  744).  And,  as  we 
have  shown  above,  the  record  amply  supports  the  find¬ 
ing  made. 

I 

C.  Inducement  to  refrain  from  “buying”  goods  falls  within  the  prohibitive 

language  of  Section  8  (b)  (4)  (A) 

As  the  Board  found,  the  violation  in  this  case  is 

premised  on  the  Union’s  inducement  of  employee^  of 

the  meat  market  not  to  buy  Swift’s  products  in  Ithe 

course  of  their  employment.  The  Union  argues  ihat 
— 

9  Contrary  to  the  Union’s  assertion  (.Br.  31-32),  it  has  Jong  • 
been  established  that  direct  evidence  of  a  fact  to  be  proven — 
here,  that  there  were  occasions  when  employees  were  appealed 
to  at  the  markets — is  not  necessary  to  support  a  finding  of  a 
violation  of  the  Act.  Radio  Officers  v.  N.  L.  R.  B.,  347  IJ.  S. 
17,  48-49;  N.  L.  R.  B.  v.  Link-Belt  Co.,  311  U.  S.  584,  ;602. 
The  Board  is  entitled  to  consider  all  of  the  facts  which)  we 
have  described  in  the  text  “compositely  and  to  draw  inferences 
reasonably  justified  by  their  cumulative,  probative  effects.” 
N.  L.  R.  B.  v.  Radcliffe,  211  F.  2d  309,  313  (C.  A.  9),  certiqrari 
denied,  348  U.  S.  833. 


this  finding  cannot  support  a  violation  because  (1) 
“buying”  is  not  included  among  the  employee  func¬ 
tions  with  respect  to  which  inducement  is  forbidden 
(Br.  pp.  52-56),  and  (2)  buyers  are  agents  of  their 
employers  for  that  purpose,  and  hence  are  not  “em¬ 
ployees,”  the  only  class  of  persons  with  respect  to 
which  Section  8  (b)  (4)  (A)  enjoins  inducement 
(Br.  43-45).  Neither  branch  of  the  Union’s  argument 
has  merit. 

1.  The  proscriptive  language  of  Section  8  (b)  (4) 
(A)  extends  to  inducement  of  employees  not  “to  use, 
manufacture,  process,  transport,  or  otherwise  handle 
or  work  on  any  goods  *  *  *  or  to  perform  any  serv¬ 
ices  *  *  *.”  To  urge,  as  the  Union  does,  that  buying 
is  not  one  of  the  employee  functions  included  by  the 
foregoing  language  does  “violence  to  a  spontaneous 
textual  reading”  of  Section  8  (b)  (4)  (A).  Plielps 
Dodge  Corp.  v.  N.  L.  R.  B.,  313  U.  S.  177,  186. 
Where,  as  in  this  case,  part  of  an  employee’s  job  is 
to  purchase  supplies,  that  function  is,  as  a  matter  of 
definition,  one  of  the  “services”  he  is  required  “to 
perform,”  and  an  undeniable  aspect  of  the  overall 
“handling”  of  such  supplies.  If  support  were  needed 
for  the  conclusion  that  Congress  meant  that  this  plain 
meaning  should  be  given  the  words  used  in  Section 
8  (b)  (4)  (A),  reference  may  be  had  to  its  expressed 
intent,  as  shown  supra ,  pp.  18-20,  that  this  section 
outlaws  product  boycotts  by  employees  of  neutral  em¬ 
ployers.  It  scarcely  may  be  gainsaid  that  one  of  the 
most  common  ways  to  enforce  such  a  boycott  is  to  cut 
off  purchases  of  the  boycotted  product. 

To  avoid  the  plain  meaning  of  the  language  con- 
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tained  in  Section  8  (b)  (4)  (A),  the  Union  revests 
that  the  Court  invoke  “The  maxim  ejusdem  generis 
[which]  limits  the  effect  of  the  general  language 
[“otherwise  handle”  and  “perform  any  services”] 
to  activities  of  the  same  type  or  class  as  those  speci¬ 
fied”  (Br.  50).  In  an  effort  to  show  that  “bujdng” 
is  unlike  the  specific  activities  enumerated  in  Section 
8  (b)  (4)  (A),  the  Union  argues  that,  “unlikb  any 
of  the  other  work  tasks  or  services  listed,  buying  is 
normally  performed  by  the  employer  himself,  or  by 
a  manager  or  supervisor”  (Br.  53).  Even  on  the 
Union’s  assumption  that  the  constructional  njile  of 
ejusdem  generis  is  applicable,  however,  its  position 
does  not  withstand  analysis.  For  the  words  “use,” 
“manufacture,”  “process,”  and  “transport,”  also 
refer  to  tasks  that  may  be  performed  by  supervisors  or 

employers.10  And  the  proposition,  if  true,  that  buying 

— 

10  The  fact  that  the  work  activities  listed  in  Section  J  8  (b) 
(4)  (A)  are  not  restricted  to  those  normally  done  ohly  by 
employees  serves  to  show  the  irrelevancy  of  the  Union’s  obser¬ 
vation  that  the  Board  frequently  excludes  employees  witjh  buy¬ 
ing  authority  from  bargaining  units  (Br.  p.  53-54).  But  cf. 
The  Diamond  Match  Co.,  108  NLRB  183.  For  under  its[  “man¬ 
agerial  employee”  test,  the  Board  also  excludes  employees  who 
perform  services  specifically  enumerated  in  Section  8  (b)  (4) 
(A).  See,  e.  g.,  Broadway  Iron  and  Pipe  Mfg.  Co.,  83  (NLRB 
942,  944  (sons  of  employer’s  president,  employed  asj  truck 
drivers) ;  Tell  City  Furniture  Co.,  88  NLRB  284,  285  (in¬ 
spectors).  The  most  cursory  reading  of  these  decisions!  shows 
that  the  considerations  which  control  the  inclusion  or  j  exclu¬ 
sion  from  a  bargaining  unit  of  employees  who  perform  j  mana¬ 
gerial  functions  are  completely  foreign  to  the  effort  of  Con¬ 
gress  to  eliminate  product  boycotts  by  employees  of  peutral 
employers.  Manifestly,  such  boycotts  can  be  effectuate^  by  a 
refusal  of  employees  to  perform  any  critical  service,  whether 
at  the  managerial  or  rank-and-file  level. 
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is  more  often  done  by  employers  or  supervisors  is  not 
ground  for  excluding  that  function  when  it  is  per¬ 
formed  by  employees.  The  short  of  the  matter  is 
that  there  is  not  in  this  enumeration  of  activities  a 
“common  characteristic  from  which  a  purpose  may 
be  inferred  to  restrict  the  statute/  ’  other  than  that 
all  the  activities  pertain  to  a  function  of  employment. 
Prussian  v.  United  States,  282  U.  S.  675,  679.  “Buy¬ 
ing,”  too,  may  of  course  be  an  integral  part  of 
employment,  as  it  was  in  this  case,  and  we  think  for 
that  very  reason  Congress  meant  to  incorporate  it 
within  the  general  language  “ otherwise  handle”  and 
“to  perform  any  services.” 

The  further  assertion  of  the  Union  (Br.  54)  that 
Congress  did  not  intend  “to  outlaw  purchase  boycotts” 
cannot  conceivably  be  a  reason  to  apply  the  rule  of 
ejusdem  generis  to  the  language  of  Section  8  (b)  (4) 
(A).  A  violation  based  on  the  refusal  to  perform 
any  of  the  activities  named  in  that  section  occurs, 
inter  alia,  when  the  object  of  the  refusal  is  to  require 
a  neutral  employer  “to  cease  *  *  *  dealing  in  the 
products  of  any  other  producer,”  and  thereby  to  put 
a  stop  to  purchasing  such  products.  Clearly  no  dis¬ 
tinction  between  buying  and  other  work  tasks  may 
be  premised  on  this  ground.  Moreover,  we  have  shown 
supra,  pp.  18-21,  that  the  Union  is  vastly  mistaken 
in  asserting  that  Congress  did  not  mean  to  eliminate 
purchase  boycotts  by  combinations  of  employees  of 
neutral  employers. 

A  more  direct  answer  to  the  Union’s  reliance  upon 
the  rule  of  ejusdem  generis  is  that  it  has  no  proper 
application  in  this  case.  This  rule  “is  only  an  instru- 
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mentality  for  ascertaining  the  correct  meaning  of 
words  when  there  is  uncertainty”  ( Gooch  v.  United 
States,  297  U.  S.  124,  128),  and  “gives  no  warrant 
for  narrowing  alternative  provisions  which  the  legis¬ 
lature  has  adopted  with  the  purpose  of  affording 
added  safeguards”  ( United  States  v.  Gilliland,  312 
U.  S.  86,  93).  The  “alternative  safeguards” ;  found 
in  the  terms  “services”  and  “otherwise  handfc”  are 
essential  to  cover  all  aspects  of  employees’  aciivities 
which  might  be  utilized  to  accomplish  the  boycotts 
which  Congress  plainly  wished  to  outlaw.  Moreover, 
there  scarcely  can  be  any  “uncertainty”  as  to  the 
ordinary  meaning  of  these  terms;  to  argue  that  they 
do  not  apply  to  buying  activities  is  “to  render  gen¬ 
eral  words  meaningless.”  United  States  v.  Alters, 
338  U.  S.  680,  682.  In  sum,  “buying”  is  the  per¬ 
formance  of  a  “service”  and  an  aspect  of  the  |  “han¬ 
dling”  of  goods  in  the  ordinary  and  intended  mean¬ 
ing  of  those  terms,  and  no  amount  of  “distoijt[ion] 
under  the  guise  of  construction”  can  alter  that  cir¬ 
cumstance.  Ibid.,  at  p.  681. 

2.  The  Union  further  argues  from  its  assumption 

i 

that  “buying”  is  a  managerial  function  that  the 
Union  members  authorized  to  buy  meat  in  thijs  case 
were  acting  in  that  capacity  as  “agents”  of  their 
employers,  and  therefore  the  Union’s  appeals  to  them 
to  boycott  Swift’s  products  were  not  appeals  to  “em¬ 
ployees,”  as  required  by  Section  8  (b)  (4)  (A)  (Br. 
43-45).  At  the  outset  it  should  be  noted  that  the 
factual  basis  for  this  argument — that  the  buyers  in 
this  case  were  vested  with  “discretionary  authbrity” 
in  determining  buying  policy  (Br.  43) — is  not  uni- 


i 
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formly  valid  as  to  the  various  markets  involved. 
Infra ,  p.  35.  To  the  extent  that  the  buyers7  au¬ 
thority  was  not  discretionary,  the  Union  presumably 
would  concede  that  its  argument  based  on  employer 
agency  does  not  provide  it  with  a  defense. 

More  basically,  however,  the  argument  that  “In¬ 
ducement  directed  *  *  *  to  any  person  in  his  capacity 
as  an  agent  of  an  employer,  is  exempt  [from  Section 
8  (b)  (4)  (A)]”  (Br.  43)  proceeds  on  faulty  analysis. 
To  argue,  as  the  Union  does,  that  inducement  directed 
to  employers  is  lawful,  and  therefore  inducement 
directed  to  agents  of  employers  is  also  lawful  even 
though  they  may  also  be  employees  within  the  mean¬ 
ing  of  Section  2  (3),  is  to  indulge  in  “a  bit  of  verbal 
logic  from  which  the  meaning  of  things  has  evapo¬ 
rated77  Phelps  Bodge  Corp.  v.  N.  L.  R.  B.,  313  U.  S. 
177,  191.  For  all  employees  who  perform  specified 
tasks  for  their  employers  are  “  agents 7  7  of  their  em¬ 
ployers  for  those  purposes.  Restatement  of  Agency, 
Section  1,  paragraph  d,  and  Section  2,  paragraph  a. 
And  it  is  equally  fundamental  that  the  definitions  of 
employer  and  employee  contained  in  Sections  2  (2) 
and  2  (3)  of  the  Act  “are  not  mutually  exclusive.77 
N.  L.  R.  B.  v.  Armour  <&  Co.,  154  F.  2d  570,  574  (C.  A. 
10),  certiorari  denied,  329  U.  S.  732.  See  Packard 
Motor  Car  Co.  v.  N.  L.  R.  B.,  330  U.  S.  485,  488-490 ; 
N.  L.  R.  B.  v.  Brown  <&  Sharpe,  169  F.  2d  331,  183  F. 
2d  259  (C.  A.  I).11  Unless  Section  8  (b)  (4)  (A)  may 

11  The  holding  of  the  Packard  case,  supra ,  that  supervisory 
employees  who  may  well  fall  within  the  statutory  definition  of 
“employer”  were  nonetheless  “employees”  for  purposes  of  en¬ 
joying  organizational  rights  under  the  Act,  was  legislatively 
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be  said  to  be  a  nullity,  it  is  plain  that  inducement  of 
employees  cannot  be  exempt  from  its  coverage  when¬ 
ever  it  can  be  shown  that  such  employees  are  agents 
of  their  employers,  for  that  is  true  in  every  case. 

The  solution  to  the  problem  which  the  Union  seeks 
to  raise  is  not  difficult.  Section  8  (b)  (4)  (Ai)  pro¬ 
hibits  inducement  of  “ employees,”  and  if  the  persons 
induced  fit  within  that  definition,  which  include^  “any 
employee”  (Section  2  (3)),  that  part  of  the  Section 
is  satisfied  notwithstanding  that  in  the  common  law 
sense  they  are  acting  as  agents  of  employer^,  and 
therefore  come  within  the  definition  of  “employer”  as 
stated  in  Section  2  (2)  of  the  Act.12  This,  of  (pour^e, 
does  not  result  in  a  violation  of  Section  8  (b)  (4)  /(A) 
whenever  agents  of  employers  are  involved,  fj/r  not 
all  such  agents  are  employees  under  Section  |2  (3) 
and  thus  the  area  of  inducement  to  employers]  upon 
which  the  Union  insists,  is  properly  reserved;!  it  re_ 
suits  only  in  fulfillment  of  the  Congressional  ptirpose 

overruled  by  the  1947  amendments  to  the  Act,  -when  dongress 
expressly  excluded  supervisors  from  the  definition  of  “Employ¬ 
ees.”  This  amendment  reflected  Congress’  judgment  thaj;  super¬ 
visors  should  not  be  able  to  require  employers  to  bargain  col¬ 
lectively  with  them  (Sen.  Rep.  No.  105,  80th  Cong.,  1st  Sess., 
pp.  3-5),  but  scarcely  may  be  said  to  have  upset  the  common 
law  rule  that  an  employee,  whether  supervisor  or  rank  dnd  file, 
is  an  agent  of  his  employer  for  the  tasks  assigned  him.  | 

12  The  Board  has  long  recognized,  in  the  line  of  casps  cited 
by  the  Union  (Br.  54,  n.  52)  to  show  that  buyers  are  j  treated 
differently  than  other  employees  in  bargaining  unit  questions, 
that  even  though  they  may  be  “managerial”  employees  for 
purposes  of  determining  an  appropriate  unit,  they  are  none¬ 
theless  employees  under  the  Act.  See  The  Girdler  Corporation, 
96  N.  L.  R.  B.  894,  895.  Cf.  Sand  Door  and  Plyichpd  Co., 
113  N.  L.  R.  B.  No.  123,  36  L.  R.  R.  M.  1478,  1479. 


that  product  boycotts  by  combinations  of  employees 
of  neutral  employers  be  condemned. 

-  The  Union  points  to  nothing  which  would  suggest 
that  the  meat  market  employees  in  this  case  were  not 
employees  under  the  Act  because  they  were  authorized 
to  purchase  meat  from  wholesalers.  Section  2  (3) 
of  the  Act,  which  defines  “employees,”  makes  no  such 
limitation.  On  the  contrary,  “the  term  ‘em¬ 
ployee’  *  *  *  is  to  be  given  a  broad  and  compre¬ 
hensive  meaning”  ( N .  L.  R.  B.  v.  Armour  &  Co., 
154  F.  2d  570,  574  (C.  A.  10),  and  “to  circumscribe 
the  [Act’s  definition  of  this  term],  we  must  find  au¬ 
thority  either  in  the  policy  of  the  Act  or  in  some 
specific  delimiting  provision  of  it.”  Phelps-Dodge 
Corp.  v.  N.  L .  R.  B.,  313  U.  S.  177,  191.  From  the 
standpoint  of  policy,  we  have  shown  that  it  is  essential 
that  employee-buyers  be  included  within  the  scope  of 
Section  8  (b)  (4)  (A)  if  the  Congressional  purpose 
is  to  be  attained  of  eliminating  product  boycotts  by 
employees  of  neutral  employers.  Supra,  pp.  18-20. 
Cf.  Teamsters  v.  N.  Y.,  N.  H.  &  E.  Ry.,  24  L.  W.  2044, 
37  L.  R.  R.  M.  2271,  2273,  decided  January  9,  1956. 
From  the  standpoint  of  express  qualifications  to  the 
term  “employee,”  the  Union’s  argument  fares  no 
better.  For  the  only  exclusion  in  Section  2  (3)  pos¬ 
sibly  applicable  here  is  that  of  “supervisors,”  but  the 
record  provides  ample  evidence  to  show  that  the 
majority  of  the  meat  market  employees  had  none  of 
the  authorities  which  are  prerequisite  to  a  finding  that 
they  are  supervisors.  Supra,  p.  22 13.  In  sum,  the 

13  Section  2  (11)  defines  a  supervisor  to  be  “any  individual 
having  authority,  in  the  interest  of  the  employer,  to  hire,  trans- 
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employee-buyers  appealed  to  by  the  Union  at  the 
meat  markets  were  employees  within  the  meaning  of 
Section  2  (3)  and  8  (b)  (4)  (A),  and  as  such  the 
proscriptions  of  the  latter  Section  apply  to  them. 

D.  The  prohibition  against  inducement  of  “employees  of  any  employer”  to 

engage  in  a  “concerted  refusal”  encompasses  the  Union’s  appeals  in  this 

case  to  a  large  number  of  employee-buyers,  who  are  employed  at  separate 

meat  markets,  to  engage  in  a  common  product  boycott 

Relying  on  the  circumstance  that  its  appeals  iin  this 
case  were  directed  to  the  single  employee  inj  each 
market  who  had  authority  to  buy,  and  that  the  action 
sought  of  such  employee  was  to  refuse  to  order  meat 
from  Swift’s  salesmen,  the  Union  argues  that  it  did 
not  induce  “employees  of  any  employer,”  and  that  it 
did  not  request  “concerted”  action  by  the  employees, 
within  the  meaning  of  those  statutory  phrases  (Br. 
46-48).  As  we  show  below,  both  contention^  are 
without  merit. 

1.  The  Union  suggests  no  reason  for  requiring  more 
than  one  employee  of  any  single  employer  to  be  in¬ 
volved  in  a  prohibited  boycott  where,  as  here,  a  great 

fer,  suspend,  lay  off,  recall,  promote,  discharge,  assign,  Reward, 
or  discipline  other  employees,  or  responsibly  to  direct  them,  or 
to  adjust  their  grievances,  or  effectively  to  recommen<jl  such 
action,  if  in  connection  with  the  foregoing  the  exercise  of  such 
authority  is  not  of  a  merely  routine  or  clerical  nature,  but 
requires  the  use  of  independent  judgment.”  The  fact  thait  some 
buyers  may  have  been  authorized  to  exercise  “independent 
judgment”  in  making  purchases  does  not  make  them  |  super¬ 
visors  since  such  judgment  was  not  “in  connection  with  the 
authorities  previously  enumerated,”  which  the  buyers  did  not 
possess.  Many  concededly  rank  and  file  operations  call  jfor  the 
use  of  “independent  judgment.” 
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number  of  employees  are  in  fact  responding  to  the 
Union’s  boycott  policy,  apart  from  adherence  to  the 
plural  use  of  the  statutory  term  1 1  employees”  in  con¬ 
junction  with  the  singular  use  of  the  term  “em¬ 
ployer.”  But  that  is  not  reason  enough.  For  firmly 
imbedded  in  the  federal  rules  of  statutory  construction 
which  have  long  been  codified  in  federal  statutory  law 
is  the  provision  that  (I.  U.  S.  C.  1)  : 

In  determining  the  meaning  of  any  Act  of  Con¬ 
gress,  unless  the  context  indicates  otherwise — 
words  importing  the  singular  include  and  apply 
to  several  persons,  parties,  or  things;  words 
importing  the  plural  include  the  singular; 

Application  of  this  rule  to  the  instant  case,  “where  it 
is  necessary  to  carry  out  the  evident  intent  of  the 
statute,”  is  plainly  appropriate.  First  National  Bank 
v.  Missouri ,  263  U.  S.  640,  657.  See  also,  Barr  v. 
United  States,  324  U.  S.  83,  89-90;  United  States  v. 
Oregon  <&  California  Railroad,  164  U.  S.  526,  541. 
Both  the  language  and  legislative  history  of  Section  8 
(b)  (4)  (A)  {supra,  pp.  18-20)  show  that  Congress 
intended  to  prohibit  appeals  to  large  numbers  of  em¬ 
ployees,  as  here,  without  qualification  as  to  whether 
they  were  employed  by  a  single  or  equally  large  num¬ 
ber  of  employers.  See  N.  L.  R.  B.  v.  Printing  Spe¬ 
cialties  Union,  171  F.  2d  331,  334  (C.  A.  9).  Clearly, 
neither  in  terms  of  intent  nor  effect  can  the  harmful 
character  on  the  public  interest  and  the  business  of 
neutrals  of  the  product  boycotts  which  Congress 
wished  to  eliminate  be  distinguished  on  the  ground 


I 
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that  the  employees  involved  worked  for  one  rather 
than  many  employers.14 

2.  To  support  its  contention  that  the  boycott  piction 
in  this  case  was  not  concerted,  the  Union  places  sole 
reliance  on  N.  L.  R.  B.  v.  International  Bice  Milling 
Co.,  341  U.  S.  665.  The  different  factual  circum¬ 
stances  of  this  case,  however,  as  the  Supreme  Court’s 
reasoning  in  the  Rice  Milling  case  makes  clear,  re¬ 
quire  a  different  result  from  that  in  Bice  Milling. 
The  absence  of  a  “concerted  refusal”  in  thq  Rice 
Milling  case  resulted  from  a  showing  in  the  record  of 
that  case  that  there  was  only  a  single  request)  by  a 
picketing  union  “to  a  driver  of  a  single  tnick  to 


discontinue  a  pending  trip  to  a  picketed  mill.  'There 
was  no  attempt  by  the  Union  to  induce  any  actions 
by  the  employees  of  the  neutral  customer  which  would 
be  more  widespread  than  that  already  described,” 
and  which  occurred  “in  the  geographically  restricted 
area  near  the  mill.”  341  U.  S.  at  671.  The  ijuider- 
lying  and  necessary  purpose  of  the  inducement  hi  the 
instant  case,  on  the  other  hand,  was  to  procute  the 
combined  action  of  all  meat  market  employees  con- 

14  Joliet  Contractors  Asfn  v.  N.  L.  R.  B.,  202  F.  2d  $06  (C. 
A.  7),  certiorari  denied,  346  U.  S.  824,  relied  on  by  thej  Union 
(Br.  47),  is  not  apposite.  The  Court  agreed  with  the  Board 
in  that  case  that  where  only  one  employee  is  involved  an  appeal 
to  refuse  to  work  does  not  constitute  a  violation  of  Section  8 
(b)  (4)  (A).  The  basis  of  the  Court’s  agreement,  however, 
was  not  that  a  single  employee  is  not  within  the  phrase  “em¬ 
ployees  of  any  employer,”  but  rather  that  in  such  a  situation 


there  is  an  absence  of  the  essential  element  of  “a  concerted 
refusal.”  202  F.  2d  at  612.  We  show,  infra ,  pp.  33-34,  that 


this  element,  as  well  as  every  other  element  required  by  (Section 


8  (b)  (4)  (A),  is  not  lacking  in  this  case. 


i 
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currently  to  refuse  to  purchase  Swift’s  products. 
The  planned  boycott  could  not  otherwise  be  success¬ 
ful.  In  short,  a  united  and  concerted  effort  was  made 
as  a  matter  of  Union  policy  by  all  members  who  were 
authorized  to  buy  meat  products,  for  the  purpose  and 
with  the  conceded  effect  of  establishing  widespread 
boycott  of  Swift’s  goods.  Patently,  the  Rice  Milling 
case  does  not  control  this  one;  the  elements  of  con¬ 
certed  action,  there  absent  because  all  that  was  in¬ 
volved  was  a  single  request  for  “individual  conduct” 
(341  U.  S.  at  671),  are  present  where,  as  here,  large 
numbers  of  employees  belonging  to  the  same  union  are 
instructed  by  that  union  to  join  in  a  common  boycott. 
See  F.  T.  C.  v.  Cement  Institute,  333  U.  S.  683,  716, 
n.  17;  United  States  v.  Piowaty  &  Sons,  251  Fed. 
375,  378  (D.  Mass.). 

E.  A  “refusal”  by  the  market  employees  “in  the  course  of  their  employ¬ 
ment,”  within  the  statutory  meaning  of  those  terms,  resulted  from  the 
Union’s  imposition  of  its  boycott  policy 

The  Union  argues  that  the  meat  market  employees 
who  were  authorized  to  buy  at  wholesale  had  full 
discretion  to  select  the  supplies  they  wished  to  patron¬ 
ize,  and  to  base  their  choices  on  “any  reason  wilich 
may  appeal  to  [them],”  including  “the  non-union 
status  of  Swift’s  salesmen”  (Br.  35).  From  this 
premise  the  Union  concludes  that  the  boycott  of 
Swift’s  products  was  not  a  “refusal,”  which  “refers 
to  disobedience  *  *  *  of  a  neutral  employer’s  own 
orders,”  but  rather  “compliance]  with  their  own 
employer’s  wishes”  (Br.  49,  50),  and  that  the  boycott 
was  not  carried  on  “in  the  course  of  their  employ¬ 
ment,”  within  the  meaning  of  those  terms  in  Section 


! 

8  (b)  (4)  (A)  (Br.  50-52).  Neither  the  premise  nor 
the  conclusion  is  sound. 

As  shown  supra ,  p.  4,  the  buyers  did  not 
always  possess  full  discretion  as  to  the  buying  poli¬ 
cies  of  the  meat  markets.  On  one  occasion,  at  least, 
a  market  owner  expressed  disapproval  and  counter¬ 
manded  the  buyer’s  decision  not  to  buy  Swift’s!  prod¬ 
ucts  (Tr.  82-84,  88).  On  other  occasions  the  buyers 
were  required  to  consult  with  the  owners  with  respect  to 
purchase  orders  (Tr.  233),  or  were  told  front  time 
to  time  where  to  make  purchases  (Tr.  248,  264|) .  In 
such  cases,  of  course,  it  cannot  be  said  that  the 
Union’s  inducement  of  those  employees  to  boycott 
Swift’s  products  was  necessarily  in  accord  “with  their 
own  employer’s  wishes”  (Br.  50).  As  to  thb  bulk 
of  the  employee-buyers,  however,  nothing  mote  ap¬ 
pears  from  the  record  than  that  such  employees  had 
authority  to  make  purchases  in  the  course  of  their 
employment  (Tr.  38,  274).  To  infer,  as  does  the 
Union,  that  in  these  instances  the  buyer  mayj  make 
“his  choice  as  to  which  salesman  to  patronise  for 
any  reason  which  may  appeal  to  him,  personal  or 
otherwise,  or  for  no  reason”  (Br.  35)  is  to  ignore 
the  most  fundamental  principles  which  the  law 
affixes  to  an  agency  relationship.  As  stated  by  the 
Restatement  of  Agency  (Section  387)  “an  agent  is 
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subject  to  a  duty  to  his  principal  to  act  solely  for 
the  benefit  of  the  principal  in  all  matters  connected 
with  his  agency.”  And  more  specifically  with  ref¬ 
erence  to  a,  buyer’s  authority,  the  universally  ac¬ 
cepted  rule  reported  by  the  Restatement  is  that 
{ibid.,  Section  424)  : 


Unless  otherwise  agreed,  an  agent  employed  to 
buy  or  sell  is  subject  to  a  duty  to  the  principal, 
within  the  limits  set  by  the  principal’s  direc¬ 
tions,  to  be  loyal  to  the  principal’s  interests 
and  to  use  reasonable  care  to  obtain  terms 
which  best  satisfy  the  manifested  purposes  of 
the  principal. 

These  established  principles  are  accurately  reflected 
in  the  Board’s  finding  that  the  buvers  in  this  case 
were  obliged  to  purchase  meat  for  their  employers 
“on  the  basis  of  objective  criteria”  designed  to  best 
promote  “the  interest  of  their  employer”  (R.  742). 
The  Union’s  contention  (Br.  33-37)  that  there  is  no 
specific  evidence  in  the  record  to  the  effect  that  the 
buyers  owed  an  allegiance  to  their  employers  of  the 
character  described  misconceives  the  nature  of  the 
rules  of  agencv  which  are  controlling  here.  The 
duties  of  an  agent  to  his  principal  are,  as  described 
in  the  Restatement,  inherent  in  the  relationship  “un¬ 
less  otherwise  agreed.”  The  record  in  the  instant 
case  establishes  simply  that  at  least  one  employee  in 
each  market  was  authorized  to  make  purchases 
( supra ,  p.  4).  Without  more,  and  in  the  absence  of 
any  separate  agreements  that  the  authority  to  buy 
should  be  exercised  otherwise,  it  follows  that  the 
buyers  were  required  as  a  matter  of  law  to  act 
“solely  in  the  employer’s  interest”  (R.  744). 

In  view  of  the  foregoing,  the  Union’s  claim  that  its 
institution  of  the  buyers’  boycott  did  not  involve  a 
“refusal”,  even  as  it  defines  the  term,  by  these  em¬ 
ployees  to  act  in  accordance  with  their  duties  as 
agents  must  be  rejected  except  in  the  few  instances 


where  the  employers  were  shown  to  haye  ex¬ 
pressly  acquiesced  in  the  boycott  (see  Union brief, 
pp.  11-12).  Thus,  in  the  case  of  employee-buyer 
Schultz,  whose  employer  expressed  disapproval  of  the 
boycott  (Tr.  82-84,  88),  there  was  a  plain  “refusal” 
within  the  meaning  which  the  Union  gives  to  the 
statutory  language.15  Similarly,  there  can  be  little 
doubt  that  there  was  inducement  to  secure  such  a 
“refusal”  to  buy  where  the  boycott  appeal^  were 
made  to  employees  whose  discretion  in  buying  was 
specifically  limited  by  their  employers  (supra,  ip.  35). 
We  think  it  also  clear  that  the  Union’s  boycott!  policy 
constituted  an  inducement  to  “refuse”  to  buy  Swift 
products  with  respect  to  the  bulk  of  the  employees 
whose  exact  authority  was  not  specified.  For  the 
duty  of  these  employees,  as  has  been  shown,  jwas  to 
buy  in  accordance  with  the  best  interests  of  their 
employers;  to  be  guided  by  such  considerations  as 
customer  demand  and  price.10  The  Union’s  appeals, 
however,  were  that  the  buyers  should  cut  off  purchases 
of  Swift’s  products  altogether,  regardless  of  whether 
it  might  or  might  not  be  advisable  to  do  so  fr^m  the 

15  The  Union's  notation  that  Schultz  resumed  purchases  of 
Swift's  products  upon  direction  of  his  employers,  and  that  this 
was  in  accordance  with  Union  policy  (Br.  12),  proves  only  that 
the  Union’s  violation  of  the  Act  had  already  been  coijnmitted 
when  the  employer  ended  the  boycott.  The  Union's  pblicy  in 
this  respect  was  not,  of  course,  that  employees  request  permission 
by  their  employers  to  boycott  Swift,  but  rather  that  if,  haying  put 
into  effect  the  boycott,  their  employers  objected,  the  employees 
should  then  yield  (Tr.  133,  451). 

10  The  record  shows,  as  might  be  expected,  that  the  disappear¬ 
ance  of  Swift’s  products  from  display  shelves  resulted  in  customer 
inquiries,  and  loss  of  sales  (Tr.  83,  87, 278). 
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employer’s  point  of  view.17  Accordingly,  the  Union 
sought  to  have  the  buyers  ignore  the  normal  consider¬ 
ations  by  which  they  were  bound  to  be  controlled  in 
the  exercise  of  their  authority  as  purchasing  agents. 
In  short,  the  inducement  in  this  case  was  that  em¬ 
ployees  “ refuse”  to  buy  in  the  sense  that  they  were 
“to  act  without  reference  to  their  own  employer’s 
desires,”  which,  as  the  Union  concedes,  constitutes  a 
“refusal”  within  the  meaning  of  Section  8  (b)  (4) 
(A)  (Br.  49). 

Although,  as  shown  above,  the  refusal  in  this  case 
falls  within  the  statutory  term  “refusal”  even  as  the 
Union  interprets  its  meaning,  it  is  not  necessary  to 
rest  the  Board’s  position  in  this  phase  of  the  case 
on  that  showing  alone.  For  the  Union  construes 
“refusal”  far  more  narrowly  than  the  statute  itself 
permits.  Thus,  even  if  it  were  to  be  conceded  that 
adherence  by  the  employee-buyers  to  the  Union’s  boy¬ 
cott  policy  in  this  case  was  within  the  authority 
granted  them  by  the  market  owners,  there  was  none¬ 
theless  a  “refusal”  to  buy  Swift’s  goods  within  the 
plain  and  ordinary  meaning  of  that  term.  For  it 
cannot  be  doubted  that  Swift’s  salesmen  sought  to 
sell  their  products  to  the  meat  markets,  and  that  the 
buyers  “refused”  to  purchase  them.  When  the  Union 

17  We  need  not  take  issue  with  the  Union’s  claim  that  the  non¬ 
union  status  of  Swift’s  salesmen  was  a  relevant  consideration  in 
determining  whether  it  would  be  in  the  best  interest  of  the  em¬ 
ployer  to  cease  doing  business  with  Swift  (Br.  35).  For  clearly 
that  is  not  the  only  relevant  consideration,  and  its  cogency  may 
well  vary  from  market  to  market.  The  Union,  nonetheless,  made 
it  the  single  and  controlling  factor  in  instituting  its  boycott  policy 
and  thereby  induced  the  buyers  to  depart  to  that  extent  from  their 
duty  to  be  guided  only  by  the  employer’s  best  interests. 


induced  this  action  by  the  buyers,  it  induced  their 
“ refusal”  to  buy;  no  more  is  required  to  satisfy  this 
requirement  of  Section  8  (b)  (4)  (A). 

It  is  true,  of  course,  that  it  is  perfectly  lawful  f ot  the 
employee  buyers  to  refrain  from  buying  Swift  products, 
if  they  chose  to  do  so  in  the  exercise  of  their  individual 
judgments;  contrary  to  the  Union’s  suggestions ; (Br. 
37),  nothing  in  the  Act  nor  in  the  Board’s  order  re¬ 
quires  otherwise.  What  Congress  sought  to  preyent, 
by  its  prohibition  against  product  boycotts,  and  jwhat 
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the  Board’s  order  achieves,  is  that  the  exercise  of 
employees’  judgment  as  to  whether  to  buy  or  handle 
particular  products  for  a  particular  employer  should 
not  be  subjected  to  the  pressure  of  inducemerit  by 
a  labor  organization  because  of  its  dispute  with  or 
attempts  to  organize  the  employees  of  another  em¬ 
ployer  who  manufactures  such  products.  N.  L .  R.  B. 
v.  Carpenters  Local  74,  341  U.  S.  707,  713.  Accord¬ 
ingly,  it  is  of  no  moment  that  the  neutral  employers 
of  the  employees  induced — here  the  meat  market 
owners — may  acquiesce  in  action  which  the  Union 
requests  its  employees  to  take.  Regardless  of  the 
varying  individual  attitudes  of  the  market  owners,  in¬ 
sulation  of  their  employee-buyers  from  the  induce¬ 
ment  of  the  Union  was  essential  if  the  very  boycott 
which  Congress,  as  shown  supra,  pp.  18-20,  intended 
to  eliminate  was  to  be  avoided — namely,  one  \^hich 
conscripted  neutral  businesses  through  the  combined 
action  of  their  employees  in  a  labor  dispute  whiefi  did 
not  concern  them. 

As  already  noted,  the  Union  would  read  the  jterm 
'“refusal”  to  require  evidence  that  employees  of 
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neutrals  were  “insubordinate.”  But  this  assumes  that 
Congress’  sole  interest  in  enacting  Section  8  (b)  (4) 
(A)  was  the  protection  of  neutrals.  The  assumption 
is  unwarranted.  As  stated  by  the  Board  in  its  recent 
decision  in  Sa,7id  Door  and  Plywood  Co 113  N.  L. 
R.  B.  No.  123,  36  L.  R.  R.  M.  1478,  1481,  that  Section 
also  was  enacted  “to  protect  the  public  from  strikes 
or  concerted  refusals  interrupting  the  flow  of  com¬ 
merce  at  points  removed  from  primary  labor-man¬ 
agement  disputes”  (emphasis  added).  Not  only  is 
this  made  clear  in  the  preamble  to  the  Act,  which 
expressly  announces  a  Congressional  intent  to  prohibit 
practices  “inimical  to  the  general  welfare,  and  to 
protect  the  rights  of  the  public”  (Section  1  (b)), 
but  the  Senate  Report,  from  which  Section  8  (b)  (4) 
(A)  is  derived,  emphasizes  that  vindication  of  the 
public  interest  was  a  principal  objective  of  the  pro¬ 
hibitions  against  boycotts  by  employees  of  neutral 
employers.  Thus,  the  Report  states  (Sen.  Rep.  No. 
105,  80th  Cong.,  1st  Sess.,  p.  8)  : 

Because  of  the  nature  of  certain  of  these  prac¬ 
tices,  especially  jurisdictional  disputes  and  sec¬ 
ondary  boycotts  and  strikes  for  specifically 
defined  objectives,  the  committee  is  convinced 
that  additional  procedures  must  be  made  avail¬ 
able  under  the  National  Labor  Relations  Act 
in  order  adequately  to  protect  the  public  wel¬ 
fare  which  is  inextricably  involved  in  labor 
disputes  *  *  *.  Hence,  we  have  provided  that 
the  Board,  acting  in  the  public  interest ,  and 
not  in  vindication  of  purely  private  rights ,  may 
seek  injunctive  relief  in  the  ease  of  all  types 
of  unfair  labor  practices  and  that  it  shall  also 
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seek  such  relief  in  the  case  of  strikes !  and 
boycotts  defined  as  unfair  labor  practices.1* 
[Emphasis  added.] 

Clearly,  the  public  interest  in  the  conduct  of  |com- 
merce  free  from  boycotts  is  equally  harmed  whether 
or  not  employees  have  the  approval  of  their  employ¬ 
ers  when  employees,  at  the  instance  of  their  unioii,  im¬ 
pose  a  boycott  to  bring  pressure  to  bear  in  a  tabor 
dispute  in  which  their  employers  have  no  legitimate 
concern.  Accordingly,  we  think  an  intent  to  restrict 
the  operation  of  8  (b)  (4)  (A)  to  situations  Vhere 
neutral  employers  expressly  object  to  a  boycott  cannot 
fairly  be  attributed  to  Congress.  In  sum,  no  !good 
reason  appears  for  not  construing  the  term  “refusal” 
as  used  in  that  Section  to  include  what  was  manifestly 
a  refusal,  in  the  ordinary  sense,  of  the  employee- 
buyers  to  order  Swift’s  products. 

The  allied  contention  made  by  the  Union,  that  ^be¬ 
cause  *  *  *  [the  buyers]  were  never  required  to  j  pur¬ 
chase  from  Swift’s  salesmen,  a  fortiori,  their  mere 
discontinuance  of  such  purchases  *  *  *  [was  not!]  ‘in 
the  course  of  their  employment’  ”  (Br.  52),  deserves 
but  brief  mention.  Whatever  version  of  the  fac|;s  be 

assumed — whether  the  buyers  were  induced  to  act 
— 

18  See  also  93  Cong.  Rec.  4199.  Consideration  of  this  legisla¬ 
tive  history  as  well  as  a  reappraisal  of  the  statutory  language 
prompted  the  Board  in  Sand  Boor  and  Plywood ,  113  $T.  L. 
R.  B.  No.  123,  36  L.  R.  R.  M.  1478,  to  reject  the  earlier  view 
expressed  in  Conway's  Express ,  87  N.  L.  R.  B.  972,  982,  that 
the  statutory  term  “refusal”  contemplated  “insubordination”  to 
the  employer.  See  Union’s  brief,  p.  49.  In  enforcing  the 
Board’s  decision  in  the  Conway  Express  case,  the  Cou^t  of 
Appeals  for  the  Second  Circuit  did  not  pass  on  the  statutory 
meaning  of  “refusal.”  195  F.  2d  906,  912  (C.  A.  2). 
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beyond  their  authority  in  refusing  to  buy  from  Swift 
solely  because  of  the  non-organized  status  of  its  sales¬ 
men,  or  whether  such  a  refusal  was  within  their  au¬ 
thority — it  is  at  least  clear  that  a  function  of  the 
majority  of  the  buyers  was  to  determine  the  content 
of  purchase  orders  and  with  whom  the  orders  should 
be  placed.  Discharge  of  their  duties  thus  necessarily 
entailed  refusing  to  buy  in  some  instances  and  agree¬ 
ing  to  buy  in  others,  regardless  of  the  reasons  for  the 
choice.  Plainly,  the  making  of  such  decisions,  thus 
constituting  an  integral  part  of  their  job,  is  “in  the 
course  of  their  employment.7’  The  Union  cannot 
escape  the  application  of  this  statutory  phrase  in  this 
case,  as  it  appears  to  attempt  (Br.  51),  on  the  ground 
that  the  purchase  of  Swift  products  was  “  exclude  [d]  ” 
from  the  buyer’s  job  by  employer  action.  The  Union 
does  not  and  cannot  show  any  instances  where  the 
market  owners  instructed  the  buyers  to  boycott  Swift. 
At  the  very  most,  the  record  show's  only  occasional 
acquiescence  in  the  boycott  after  it  was  put  into  effect 
by  the  employees.’9  At  the  time  the  buyers  refused 
the  solicitation  of  Swrift’s  salesmen  they  unquestion¬ 
ably  had  authority  to  buy  or  not  to  buy  particular 

meat  products;  their  refusal  wras  thus  “in  the  course 
of  their  employment.”20 

19  It  might  be  observed  that  the  voluntary  character  of  such 
acquiescence  is  open  to  doubt  where  it  comes  only  after  the 
Union  has  made  clear  that  its  full  resources  lie  back  of  the 
boycott.  See  Tr.  297-298,  316,  341. 

20  The  Union’s  claim  that  the  phrase  “in  the  course  of  their 
employment”  would  be  redundant  by  the  meaning  given  it  by 
the  Board  because  the  limitation  in  Section  8  (b)  (4)  (A)  of 
the  prohibited  inducement  to  employees  “amply  sufficed  to  pre- 
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F.  “An  object”  of  the  Union's  boycott  policy  was  to  require  the  ijnarket 
owners  “to  cease  *  *  *  dealing  in  the  products”  of  Swift,  within  the 
meaning  of  Section  8  (b)  (4)  (A) 

Section  8  (b)  (4)  (A)  is  violated  where  a  boycott 
within  its  provisions  has,  as  an  object,  “forcing  or 
requiring  any  employer  *  *  *  to  cease  doing  business 
with  any  other  person.”  Even  though  the  Union 
concedes  that  the  boycott  in  this  case  involved  the 
“termination  of  business  relations  between  the  market 
owners  and  Swift”  (Br.  56),  it  insists  that  this  conse¬ 
quence  was  not  “an  object”  of  the  boycott  within  the 
meaning  of  the  statute.  Rather,  it  argues  that  this 
was  merely  an  intermediate  step  or  the  means  through 
which  it  sought  to  encompass  its  real  object,  the  union¬ 
ization  of  Swift’s  salesmen.  But  this  is  to  play  with 
words.  Read  in  the  Union’s  sense,  the  real  object  in 
every  Section  8  (b)  (4)  (A)  situation  is  to  prevail  in 
the  dispute  with  the  primary  employer,  here  Swift. 
The  statute  assumes  this  premise  and  proceeding 
therefrom  it  interdicts  union  inducement  of  employees 
of  neutrals  where  an  object  of  that  inducement  is,  as 

here,  to  require  the  neutral  to  exert  pressure  upon 
— 

elude  its  extension  to  acts  performed  by  employees  in  other 
capacities”  (Br.  51)  is  scarcely  warranted  in  view  of  the  (diffi¬ 
culties  courts  have  had  in  construing  Congressional  use  of!  the 
term  “employee”  during  the  history  of  litigation  involving  labor 
legislation.  See  Phelps  Dodge  Corp .  v.  N .  L.  R.  B.,  313  TIT.  S. 
177,  191-192.  And  when  it  is  remembered  that  Congress 
wished  to  distinguish  carefully  between  consumer  boycotts  Sand 
those  occurring  “in  the  course  of  employment”  ( supra,  p.  17,  n{.  6), 
there  is  ample  reason  to  conclude  that  this  phrase  was  inserted 
“to  distinguish  between  employees  in  their  capacity  as  em¬ 
ployees  and  employees  in  their  capacity  as  consumers.”  Band 
Door  Plywood  Co.,  113  N.  L.  SR.  B.  No.  123,  36  L.  R.  RJ  SMS. 
1478,  1481. 
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the  primary  employer  by  ceasing  to  do  business  with 
him.  That  the  cessation  of  business  between  the  meat 
market  owners  and  Swift  was  4 ‘an  object”  of  the 
Union’s  action  cannot  be  gainsaid,  at  least  to  the 
extent  that  inducing  refusal  to  buy  would  cause  a 
cessation  of  business.  It  does  not  detract  from  this 
conclusion — indeed,  the  statutory  scheme  presupposes 
— that  the  Union  had  a  further  and  ultimate  object  of 
utilizing  the  meat  market  owners  to  compel  Swift’s 
salesmen  to  embrace  unionization. 

The  foregoing  analysis  makes  it  clear  that  Douds  v. 
I.  L.  A.y  224  F.  2d  455  (C.  A.  2),  certiorari  denied,  350 
U.  S.  873,  the  only  authority  cited  by  the  Union  in  this 
regard,  does  not,  even  on  its  own  premises,  afford  the 
Union  any  comfort.  In  holding  that  the  cessation  of 
business  was  not  an  object  of  the  strike  that  occurred 
in  that  case,  the  Second  Circuit  relied  wholly  on  the 
fact  that  the  strike  resulted  from  interunion  rivalries 
in  a  representation  contest  and  not  from  any  dispute 
with  an  employer.  Thus,  the  Court  pointed  out  that 
the  strike  there  involved  (at  pp.  458-459) 

was  not  a  “secondary  boycott”  in  the  usual 
meaning  of  the  term;  for  that  presupposes  a 
labor  dispute  between  the  employees  of  one 
employer,  with  whom  another  employer  has 
business  relations,  as  a  customer,  or  as  the 
source  of  his  material,  or  the  like.  It  further 
presupposes  that  the  employees  of  the  second 
employer,  wishing  to  make  common  cause  with 
those  of  the  first,  strike,  or  threaten  to  strike, 
against  their  own  employer,  unless  he  will  dis¬ 
continue  his  relations  with  the  first,  by  this 
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means  putting  pressure  on  the  first  to  come  to 
terms  with  his  own  employees. 

The  presuppositions  conspicuously  lacking  in  the 
strike  in  Douds  v.  I.  L.  A.  are,  as  we  have  shbwn, 
fully  satisfied  here.  Indeed,  in  limiting  its  decision 
to  the  peculiar  factual  situation  in  that  case,  the  Cjourt 
expressly  acknowledged  that  the  “object”  requirement 
of  Section  8  (b)  (4)  (A)  was  satisfied  where,  as  here, 
cessation  of  business  relations  was  a  known  and  in- 
evitable  consequence  of  “refusing  to  work  with  non¬ 
union  men”  as  part  of  an  effort  “to  promote!  the 
general  solidarity  of  unionism”  and  eventually  to 
extend  organization  to  those  with  respect  to  whom 
the  refusal  occurs.  224  F.  2d  at  459.  The  Court’s 

i 

illustration  of  a  “refus[al]  to  work  with  nonunion 
men”  as  an  instance  where  a  boycott  would  haVe  a 
prohibited  object  clearly  covers  the  refusal  of  |  the 
employees  in  this  case  to  buy  from  nonunion  rben ; 
accordingly,  in  the  very  decision  relied  on  byj  the 
Union,  the  factual  situation  in  this  case  is  recognized 
as  one  wherein  the  “object”  of  the  union  actioki  is 
proscribed  by  the  statute. 

Summarizing  briefly  the  plain  meaning  of  j  the 
phrase  “an  object”  and  judicial  authority  support 
the  conclusion  that  the  Union’s  boycott  policy  ha<^  the 
cease  doing  business  object  interdicted  by  Section 
8  (b)  (4)  (A).  Sections  8  (b)  (4)  (A)  does |  not 
require  a  finding  “that  the  sole  object”  of  unionj  in¬ 
ducement  is  the  cessation  of  business  between  iem- 

i 

ployers.  N.  L.  R.  B.  v.  Denver  Building  and  Con¬ 
struction  Trades  Council,  341  U.  S.  675,  689.  See  also 
93  Cong.  Rec.  6859.  Accordingly,  it  has  unifoijmly 

I 

i 

i 
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been  held  by  the  Courts  of  Appeals  that  a;  violation  is 
established  where,  as  here,  a  union  in  support  of  its 
ultimate  objective  of  prevailing  in  a  labor  dispute  with 
an  employer  or  in  organizing  his  employees,  induces 
employees  of  other  employers  to  refuse  to  handle 
goods  with  the  calculated  intermediate  objective  of 
causing  a  cessation  of  business  between  the  latter 
employer  and  the  employer  involved  in  the  dispute. 
See,  e.  g.,  N.  L.  B.  B.  v.  Denver  Building  <&  Construc¬ 
tion  Trades  Council,  219  F.  2d  870  (C.  A.  10) ; 
Piezonki  v.  N.  L.  B.  B.,  219  F.  2d  879  (C.  A.  4)  ; 
N.  L.  B.  B.  v.  Teamsters  Local  No.  135,  212  F.  2d  216 
(C.  A.  7)  ;  N.  L.  B.  B.  v.  Carpenters  Union,  184  F.  2d 
60  (C.  A.  10),  certiorari  denied,  341  U.  S.  947; 
N.  L.  B.  B.  v.  Wine,  Liquor  <Sc  Distillery  Workers , 
178  F.  2d  584  (C.  A.  2).  Cf.  N.  L.  B.  B.  v.  W ashing - 
ton-Oregon  Shingle  Weavers,  211  F.  2d  149  (C.  A.  9).21 

G.  The  Union's  initiation  of  a  boycott  at  the  neutral  employers'  places  of 
business  is  not  exempt  from  Section  8  (b)  (4)  (A)  as  primary  rather  than 
secondary  activity 

From  the  legitimate  premise  that  Section  8  (b)  (4) 
(A)  reflects  Congress ’  attempt  to  achieve  the 
“dual  *  *  *  objectives  of  preserving  the  right  of 
labor  organization  to  bring  pressure  to  bear  on 
offending  employers  in  primary  labor  disputes  and 

21  The  Union’s  allied  argument  that  the  market  owners  were 
not  “required”  to  cease  doing  business  with  Swift  by  the  boy¬ 
cott  because  they  were  not  subjected  to  “coercive  pressure”  (Br. 
58-59)  is  without  merit.  No  amount  of  economic  pressure 
could  have  more  effectively  “required”  a  cessation  of  business 
relations  than  the  refusal  to  buy  policy  which  was  followed 
by  the  employees  of  the  markets.  No  reason  is  shown  why  the 
statutory  word  “require”  should  be  interpreted  in  any  other 
than  the  normal  meaning  given  it  by  the  Board  in  this  case. 
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of  shielding  unoffending  employers  and  others  from 
pressures  in  controversies  not  their  own”  (Y.  L.  R.  B. 
v.  Denver  Bldg.  &  Trades  Council ,  341  U.  S.  675, 
692),  the  Union  argues  that  the  boycott  in  this  case 
was  primary  and  therefore  exempt  from  Section  8 
(b)  (4)  (A)  (Br.  37-41).  To  achieve  its  end,  how¬ 
ever,  the  Union  adopts  the  technique  of  departing 
from  the  intent  of  this  Section  as  shown  by  its 
language  and  legislative  history  and  relying  on  [gen¬ 
eral  definitions  of  the  terms  “ primary”  and  1* sec¬ 
ondary”  boycotts  found  in  altogether  different  con¬ 
texts  (Br.  38).  For  in  Section  8  (b)  (4)  (A), 
Congress  “does  indeed  go  further  than”  outlawing 
“a  ‘secondary  boycott’  in  the  usual  meaning  of  that 
term.”  Douds  v.  I.  L .  A.,  224  F.  2d  455,  458  ((p.  A. 
2),  certiorari  denied,  350  U.  S.  873,  Cf.  Joliet  Con¬ 
tractors  Ass’n  v.  Y.  L.  R.  B.,  202  F.  2d  600, j  608 
(C.  A.  7),  certiorari  denied  346  U.  S.  824.  Specific 
refutation  of  the  Union’s  contention  that  Congress 
meant  to  protect  as  primary  activity  the  product 
boycott  engaged  in  by  the  Union  in  this  case  is  found 
in  the  consideration  of  the  legislative  history  with 
respect  to  such  boycotts  contained  on  pp.  18-20,  supra . 
As  we  there  show,  involvement  of  neutral  businesses 
in  disputes  not  their  own  through  the  refusal  of  their 
employees  to  handle  products  of  the  employer  actually 
involved  in  the  dispute  is  precisely  what  Congress 
meant  to  eliminate  as  an  improper  secondary  boycott. 

By  way  of  contrast,  the  area  preserved  in  the 
statute  for  primary  economic  pressure,  even  where  it 
involves  employees  of  neutrals,  relates  to  appeals 
by  unions  seeking  support  in  a  labor  dispute  by  sym- 
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pathetic  action  at  the  premises  of  the  employer  in¬ 
volved,  e.  g.,  “a  request  to  respect  a  primary  picket 
line  at  the  [primary]  Employer’s  premises.”  Oil 
Workers  Union  ( Pure  Oil  Company ),  84  N.  L.  R.  B. 
315,  319.“  The  facts  of  this  case  simply  do  not  fit 
this  accepted  concept  of  primary  action.  The  attempt 
by  the  Union  (Br.  38-39)  to  make  the  dispute  one  in 
which  “the  salesmen  themselves  were  the  buyers’ 
immediate  adversaries,”  cannot  change  the  fact  that 
the  buyers  were  employees  of  a  neutral  employer  and 
vrere  induced  at  their  own  places  of  employment  not 
to  handle  goods  they  otherwise  would  have  handled  in 
the  course  of  their  employment.  And  that  the  Union 
did  not  ask  the  employee-buyers  to  put  “  ‘coercive 
pressure’  upon  their  own  employers”  (Br.  39  and  com¬ 
pare  the  analogous  contention  on  pp.  58-59,  answered 
supra  p.  46,  n.  21)  cannot  change  the  fact  that  all  the 
statute  requires  is  inducement  or  encouragement,  not 
coercive  pressure.  See  Electrical  Workers  v.  N.  L. 
R.  B.,  341  U.  S.  694,  700-704/* 

In  a  further  attempt  to  bring  the  Union’s  conduct 
within  the  ambit  of  “primary”  rather  than  “second- 

22  See  also,  United  Electrical  Workers  ( Ryan  Construction 
Corp.),  S5  X.  L.  R.  B.  417;  Newspaper  and  Mail  Deliverers' 
Union  {Interborough  News)  90  X.  L.  R.  B.  2135.  And  see  dis¬ 
cussion,  infra,  pp.  49-54. 

23  Significantly,  the  hypothetical  case  put  by  the  Union  on 
page  41  of  its  brief  to  show  that  the  Board's  decision  here  is 
“at  war  with  Congress7  intention  to  preserve  to  labor  organiza¬ 
tions  the  right  to  bring  economic  pressure  to  bear  *  *  *  ‘in  pri¬ 
mary  labor  disputes’  ”  is  on  all  fours  with  a  case  put  by  Sena¬ 
tor  Pepper  on  the  floor  of  the  Senate.  93  Cong.  Rec.  4199.  In 
answer,  Senator  Taft,  principal  proponent  of  the  Senate  bill, 
made  very  plain  that  a  violation  should  be  found  in  such  a  case. 
Ibid. 
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ary”  action,  the  Union  seeks  to  invoke  rules  which 
have  been  developed  to  determine  the  legality  of  union 
action  in  connection  with  a  labor  dispute  which  occurs 
at  a  place  where  both  primary  and  neutral  employees 
are  at  work  (Br.  59-69).  These  cases,  which  involve 
picketing  activities,  present  the  problem  “of  balancing 
the  right  of  a  union  to  picket  at  the  site  of  its  dispute 
as  against  the  right  of  a  secondary  employer  t!o  be 
free  from  picketing  in  a  controversy  in  which  it  is 
not  directly  involved”  Sailors  Union  of  the  Pacific 
{Moore  Dry  Dock  Co .),  92  N.  L.  R.  B.  547,  549.i  In 
such  common-situs  situations,  the  Board  has  adopted 
certain  conditions  which  the  picketing  union  must 
observe  in  order  to  avoid  the  prohibitions  against  in¬ 
ducement  of  employees  of  neutrals  contained  in  Sec¬ 
tion  8  (b)  (4)  (A)  ( Ilid .).  ! 

As  the  Board  observed,  however,  the  decisions  ppon 
which  the  Union  relies  (Br.  61-64)  “are  inapposite 
here”  (R.  743).  Such  decisions,  as  indicated  by  the 

facts  they  involve,  are  concerned  with  situations  where 

1 

the  employer  primarily  involved  in  the  labor  dispute 
carries  on  substantial  operations  at  the  same  place 
and  time  that  other  employers  are  also  at  work,  a|s  in 
the  case  of  a  construction  site  where  many  subcon- 
tractors  are  at  work.  See,  e.  g.,  Sales  Driver £  v. 
N.  L .  R.  B.,  decided  December  8, 1955,  37  L.  R.  Ri  M. 
2166  (C.  A.  D.  C.)  ;  N.  L.  R.  B.  v.  Teamsters  Local  \)68, 
225  F.  2d  205  (C.  A.  5),  certiorari  denied,  350  tjj  S. 
914;  N.  L.  R.  B.  v.  Local  Union  No.  55,  218  F.  2d  |226 
(C.  A.  10).  Even  aside  from  the  fact  that  picketpig, 
the  conduct  for  which  the  rules  were  designed  (see 
infra,  p.  50),  was  not  involved  in  this  case,  |the 
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occasional  and  brief  calls  made  by  Swift’s  salesmen  at 
the  meat  markets  scarcely  establish  such  markets  as  a 
common  situs  in  the  sense  of  the  cases  to  which  the 
so-called  common  situs  rules  are  applicable.  More¬ 
over,  the  buyers  placed  many  of  the  orders  with 
Swift’s  salesmen  by  telephone  {supra,  p.  5),  so  that 
in  those  instances  there  was  not  even  the  requisite 
geographical  link  between  primary  and  neutral  em¬ 
ployees.  And  finally,  even  apart  from  the  telephone 
orders,  the  Union’s  inducement  in  this  case  could  not 
possibly  meet  the  very  conditions  imposed  by  the 
rules  under  which  it  seeks  to  excuse  its  inducement 
of  the  meat  market  employees.  Thus,  as  stated  by 
the  Board  in  the  Moore  Dry  Dock  case,  to  qualify 
as  permissible  primary  conduct,  picketing  on  the 
premises  of  a  neutral  employer  must,  inter  alia,  be 
“strictly  limited  to  times  when  the  situs  of  the  dis¬ 
pute  is  located  on  the  secondary  employer’s  premises,” 
must  occur  “at  the  time  *  *  *  the  primary  employer 
is  engaged  in  its  normal  business  at  the  situs”  and 
must  be  “limited  to  places  reasonably  close  to  the 
location  of  the  situs.  ”  92  N.  L.  R.  B.  at  549.  Since  the 
Union  in  this  case  did  not  limit  its  appeals  to  the 
market  employees  to  the  times  that  the  salesmen  were 
present,  the  meat  markets  were  not  the  situs  of  the 
dispute  when  the  conduct  occurred.  It  is  thus  ap¬ 
parent  that  even  if  these  conditions  relating  to  picket¬ 
ing  were  meant  also  to  cover  the  inducement  in  this 
case,  such  inducement  satisfied  none  of  them. 

More  fundamentally,  however,  the  major  premise 
upon  which  the  Union’s  common  situs  argument  rests 
is  itself  invalid.  Thus,  the  indispensable  basis  of  the 
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Union’s  argument  is  its  claim  that  direct  inducement 
of  employees  of  neutral  employers,  regardless  of 
where  it  may  take  place,  constitutes  permissible  pri¬ 
mary  conduct  so  long  as  “the  action  induced  *j  *  * 
will  be  directed  against  a  party  to  the  primary :  dis¬ 
pute”  at  a  situs  common  to  both  primary  and  neutral 
employees  (Br.  64,  61-66).  As  the  decisions  in  this 
field  show,  the  Union  misconceives  the  underling 
considerations  which  determine  the  lawfulness  of 
union  conduct  at  the  premises  of  neutral  employers. 
The  allowable  area  which  has  been  established  for 
such  conduct  results  from  an  effectuation  of  Congress’ 
intent  to  preserve  the  right  of  unions  to  engage  in 
“a  traditionally  lawful  primary  strike,  conducted,  at 
the  place  where  the  primary  employer  does  business.” 
Ar.  L.  R.  B.  v.  Service  Trades  Local  145 ,  191  Fj.  2d 
65,  67  (C.  A.  2).  Accordingly,  as  this  Court  j  has 
recently  stated,  the  rules  pertaining  to  common  ditus 
conduct  permit  “concerted  activity  of  employees  with 
respect  to  their  own  employer ”  even  though  “it  oc¬ 
curs  at  a  place  where  it  comes  to  the  attention  of  and 
incidentally  affects  employees  of  another.”  Sales 
Drivers  v.  N.  L.  R.  B.,  decided  December  8,  1955,  37 
L.  R.  R.  M.  2166,  2168  (C.  A.  D.  C.).  [Emphasis  sup¬ 
plied.]  Cf.  Judge  Hand’s  observation  in  Electrical 
Workers  v.  N.  L.  R.  B.,  181  F.  2d  34,  37,  aff’d  341 
U.  S.  694,  that  “The  work  of  the  employer  may  be 
so  enmeshed  with  that  of  the  third  party  that  it  is 
impossible  to  picket  one  without  picketing  the  othpr,” 
and  that  the  picketing  in  that  case  “might  have  been 
of  that  sort,  had  [the  primary  employer’s]  non¬ 
union  employees  been  at  work  on  the  job,  and  (the 
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union’s]  only  purpose  been  to  induce  them  to  quit.” 
See  also,  N.  L.  R.  B.  v.  Service  Trade  Local  195 , 
supra ,  at  p.  67 ;  N.  L.  R.  B.  v.  Teamsters  Local  968, 
225  F.  2d  205  (C.  A.  5),  certiorari  denied  350  U.  S. 
914;  N.  L.  R.  B.  v.  Local  Union  No.  55,  218  F.  2d  226 
(C.  A.  10). 

From  the  foregoing  it  is  apparent  that  even  if  the 
Union  had  carried  on  organizational  activities  at  the 
meat  markets  when  Swift’s  salesmen  were  present, 
it  could  have  done  so  only  insofar  as  its  efforts  were 
directed  at  the  salesmen  and  had  no  more  than  an 
incidental  effect  on  the  meat  market  employees.  Cf. 
N.  L.  R.  B.  v.  Electrical  Workers,  Local  459,  decided 
December  22,  1955,  37  L.  R.  R.  M.,  2219  (C.  A.  2). 
The  direct  inducement  of  employees  of  the  neutral 
markets  to  engage  in  sympathetic  action  at  the  neutral 
employers7  places  of  business,  even  if  limited  to  assist¬ 
ance  of  primary  employees  at  such  premises,  is  al¬ 
lowed  neither  by  the  rules  governing  common  situs 
cases  nor  by  any  plausible  construction  of  Section  8 
(b)  (4)  (A)  ;  it  is  precisely  what  the  statute  was 
meant  to  forbid.  This  is  made  clear  by  the  Ninth 
Circuit  in  its  decision  in  N.  L.  R.  B.  v.  Printing 
Specialties  Union,  171  F.  2d  331,  where  the  Court 
held  that  a  union’s  inducement  of  neutral  employees, 
at  the  place  and  time  that  primary  employees  were 
attempting  to  make  deliveries,  “not  to  handle”  such 
goods  “falls  plainly  within  the  terms  [of  Section 
8  (b)  (4)  (A)]”  (171  F.  2d  at  333,  334).  The  Ninth 
Circuit’s  decision  thus  condemns  the  exact  conduct 
which  the  Union  recognizes  must  be  found  lawful 
if  its  contention  is  to  prevail — inducement  of  em- 
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ployees  of  neutrals  “not  to  unload  trucks  driven  by 

_  i 

the  primary  employer ’s  employees ’  ’  ( Br .  61 ) .  In  short, 
what  the  Union  seeks  to  accomplish  by  its  contention 
that  employees  of  neutral  employers  may  lawfully 
be  induced  “not  to  assist  [primary]  employees  |  in 
any  way”  at  the  neutral’s  place  of  business  is  to  're¬ 
introduce,  through  invocation  of  rules  pertaining!  to 
common  situs  situations,  the  product  boycott  by  em¬ 
ployees  of  neutrals  which  we  have  shown,  supra, 
pp.  18-20,  Congress  specifically  meant  to  eliminate. 
In  addition  to  the  court  decisions  and  legislative  his¬ 
tory  cited  on  pp.  19-20,  see  also  the  following  Bo^ird 
cases:  Drivers  Local  No.  807  ( Sterling  Beverages), 
90  N.  L.  R.  B.  401,  402-403;  Teamsters  Local  294 
(Western  Express  Co.),  91  N.  L.  R.  B.  340,  341,  3^6- 
347;  Truck  Drivers  Local  600  ( Osceola  Foods,  Ink.), 
107  N.  L.  E.  B.  161,  162.  Cf.  N.  L.  R.  B.  v.  Elec- 
trical  Workers,  Local  459,  37  L.  R.  R.  M.  2219,  2224 
(C.  A.  2). 

The  cases  cited  by  the  Union  to  support  its  argu- 

i 

ment  (Br.  63-64)  illustrate  the  very  distinction  upon 
which  the  Board  bases  its  finding  of  a  violation  j  in 
this  case.  Thus,  in  Interborough  News,  90  N.  L.  R.  B. 
2135  and  Pure  Oil  Co.,  84  N.  L.  R.  B.  315  the  pur¬ 
pose  of  the  union  inducement  found  lawful  was  to 
persuade  employees  of  neutral  employers  to  refuse 
to  perform  services  at  the  premises  of  employer  in¬ 
volved  in  the  dispute,  and  not,  as  here,  at  the  premises 
belonging  to  neutral  employers.  Similarly,  in  the 
Moore  Dry  Dock  (92  N.  L.  R.  B.  547)  case,  the 
permitted  inducement  (both  the  picketing  and  the 
letters  to  other  unions)  was  also  with  respect  to  action 

I 
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at  the  primary  employer’s  premises — an  ocean-going 
vessel  with  respect  to  which  its  owner  and  the  union 
were  engaged  in  a  labor  dispute.  In  this  case,  on  the 
contrary,  both  the  Union’s  inducement  and  the  boycott 
action  sought  thereby  occurred  on  neutral  employers’ 
places  of  business;  and  as  we  have  shown,  supra, 
pp.  50-53,  it  makes  no  difference  from  the  standpoint 
of  the  statute’s  interdiction  against  inducement  of  the 
employees  of  neutral  employers  that  such  premises, 
in  the  circumstances  of  this  case,  may  also  be  the  site 
of  occasional  business  transactions  conducted  by  pri¬ 
mary  employees.  The  Union’s  conduct  thus  consti¬ 
tuted  the  exact  kind  of  involvement  of  neutral  busi¬ 
nesses  in  quarrels  not  their  own,  through  conscription 
of  their  employees,  which  Section  8  (b)  (4)  (A) 
forbids.24 

24  The  Union’s  farther  contention  (Br.  66-67)  that  the  State 
court  injunction  against  its  picketing  activities  at  Swift’s  plant 
transferred  the  situs  of  the  dispute  to  the  markets  and  therefore 
permitted  the  conduct  it  engaged  in  there,  fails  for  a  number 
of  reasons.  As  stated  supra ,  p.  50,  even  if  the  markets  were 
considered  a  common  situs,  the  Union’s  conduct  did  not  satisfy 
the  judicially  approved  criteria  by  which  organizational  activity 
might  be  determined  to  be  primary  and  therefore  lawful. 
Having  made  no  attempt  to  meet  those  conditions,  the  Union 
scarcely  may  be  heard  to  complain  that  the  Board’s  order 
“coupled  with  the  state  court  injunction  *  *  *  preclude  [the 
Union]  from  exerting  any  economic  pressure  whatever  *  *  * 
at  any  place  which  could  possibly  be  considered  to  be  the 
situs  of  the  primary  dispute”  (Br.  67).  Moreover,  the  federal 
scheme  of  regulation,  under  which  product  boycotts  are  pro¬ 
hibited  for  policy  reasons  adopted  by  Congress,  cannot  be  made 
to  turn  on  an  imposition  of  a  particular  local  regulation, 
especially  where,  as  here,  the  validity  of  such  regulation  is 
being  litigated  ( supra,  p.  5,  n.  3).  Finally,  the  supposition  that 
a  primary  site  of  a  dispute  established  by  virtue  of  the  physical 
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II.  The  Board’s  order  is  proper  and  valid 

Under  the  4 ‘Statement  of  Questions  Presented”  in 
its  brief,  the  Union  has  stated,  as  the  second  question 
in  this  case,  “Whether  the  scope  of  the  Board’s  carder 
is  appropriate  to  the  violation  found.”  The  Union, 
however,  presents  no  argument  with  respect  to  j  this 
question,  but  reserves  the  matter  for  treatment  ifi  its 

brief  which  is  to  be  filed  in  Case  No.  12,931,  in  which 

i 

it  is  an  intervening  party  (Br.  71).  Since  the  Board 
is  restricted  by  the  prehearing  stipulation  to  filing 

i 

of  a  single  brief  for  both  this  case  and  No.  12J931, 
and  because  the  Union  has  had  no  previous  occasion 
to  specify  its  objections  to  the  Board’s  order,  o[ther 
than  making  the  general  claim  that  it  “is  too  broad  in 
scope,”  we  can  only  speculate  as  to  the  precise  issues 
which  the  Union  wishes  to  raise. 

Apart  from  the  customary  notice  posting  and  for¬ 
mal  provisions  of  the  Board’s  order  in  this  case,!  the 
order  consists  of  but  a  single  paragraph  which  re¬ 
quires  the  Union  to  cease  and  desist  from  (R.  745)  : 

I 

inducing  or  encouraging  the  employees  of  piny 
employer  to  engage  in  a  strike  or  a  concerted 
refusal  in  the  course  of  their  employment  to 
use,  manufacture,  process,  transport,  or  other¬ 
wise  handle  or  work  on  any  goods,  articles, 
materials  or  commodities  or  to  perform  any 
services,  where  an  object  thereof  is  forcing  or 

requiring  any  employer  or  person  other  than 

- 

location  of  a  place  of  business,  can  suddenly  be  transferred 
elsewhere  as  the  consequence  of  an  injunction  against  picketing, 
“ascends  into  the  empyrean  where  the  atmosphere  is  too  tjiin” 
for  judicial  reasoning.  N.  L.  R.  B.  v.  Teamsters  Union  No. 
169 ,  35  L.  R.  R.  M.  2453  (C.  A.  2). 


i 
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Swift  and  Company  to  cease  handling  the 
products  of  Swift  and  Company  or  doing  busi¬ 
ness  with  its  salesmen. 

The  foregoing  language  is  paraphrased  from  the 
section  of  the  Act  which  the  Board  found  to  have 
been  violated,  and  is  tailored  to  fit  the  particular  cir¬ 
cumstances  of  this  case.  It  is  difficult  to  understand 
wherein  the  scope  of  the  order  is  open  to  challenge 
as  beyond  the  coverage  which  under  accepted  prin¬ 
ciples  is  fully  proper. 

Thus,  the  term  “any  employ er”  cannot  be  con¬ 
sidered  as  inappropriate,  for  in  view  of  other  lan¬ 
guage  in  the  order  the  employers  so  referred  to  are 
those  who  do  business  with  Swift’s  salesmen.  The 
record  makes  plain  that  such  employers  are  the  ones 
whose  employees  the  Union  induced  to  refuse  to  buy 
from  Swift’s  salesmen  (supra,  pp.  6-8)  ;  it  scarcely 
may  be  suggested  that  all  such  employers  must  be 
named  separately.  Cf.  Electrical  Workers  v. 
N.  L.  JR.  B.,  341  U.  S.  694,  705-706. 

Although  the  only  employee  action  which  the  Board 
found  to  be  induced  by  the  Union  at  the  meat  markets 
was  a  concerted  refusal  to  purchase  Swift’s  products, 
the  enumeration  of  related  employee  activities  equally 
forbidden  by  Section  8  (b)  (4)  (A)  and  equally  sus¬ 
ceptible  of  being  used  to  effectuate  the  same  boycott, 
is  well  within  the  Board’s  “broad  discretionary” 
remedial  authority  under  the  Act.  N .  L.  B.  B.  v. 
Seven-Up  Bottling  Co.,  344  U.  S.  344,  346.  For  a 
concerted  refusal  by  the  market’s  employees  “to  use, 
manufacture,  process,  transport  *  *  *  or  work  on  any 
goods”  would  achieve  the  same  result  as  a  concerted 
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refusal  to  4 ‘otherwise  handle  *  *  *  or  to  perfornj  any 
services,”  which,  as  shown,  include  the  function  of 
buying.  Moreover,  the  record  shows  a  close  relation 
under  the  Union’s  boycott  policy  between  a  refusal 
to  buy  and  a  refusal  to  perform  other  services  re¬ 
specting  Swift’s  products.  For  the  policy  as  an¬ 
nounced  in  the  Union  meetings  by  the  Union  presi¬ 
dent  was  that  Union  members  “should  patronize  and 
support  only  salesmen  who  were  members”  (Tn  40) 
(emphasis  added).  In  at  least  one  instance  this  ex¬ 
pression  of  the  policy  was  understood  by  a  market 
employee  to  include  a  refusal  to  accept  a  delivery  of 
Swift’s  products  even  after  the  purchase  ordei^  was 
made  ( supra ,  p.  8).  Significantly,  the  Union’s  fnem- 
bership  who  heard  its  appeals  included  clerks  and 
other  employees  who  performed  jobs  other  than  buying 
at  the  meat  markets  (Tr.  38).  Accordingly,  jf'rom 
the  nature  of  Union’s  policy,  it  is  plain  that  empjoyee 
functions  other  than  buying  were  sufficiently  “lipe  or 
related”  to  the  conduct  found  to  violate  the  Act  to 

entitle  the  Board  to  exercise  its  established  authoritv 

%/ 

to  include  them  within  its  order.  N.  L.  R.  B.  v. 
Express  Publishing  Co.,  312  U.  S.  426,  436. 25  As  the 
Supreme  Court  has  observed,  “*  *  *  it  is  not  necessary 

25  It  is  of  course  immaterial  that  the  refusal  to  accept  dejivery 
was  not  found  to  be  an  unfair  labor  practice  in  determining 
whether  the  Board’s  remedial  order  in  this  case  is  too  broad. 
For  such  orders  may  embrace  conduct  which,  although  not 
itself  found  to  be  a  violation,  is  “of  the  same  type  or  class  as  un¬ 
lawful  acts  which  [have  been]  found  to  have  been  committed  or 
whose  commission  in  the  future,  unless  enjoined,  may  fairly  be 
anticipated  from  the  *  *  *  conduct  in  the  past.”  AT.  L.  ft.  B. 
v.  Express  Publishing  Co 312  U.  S.  426,  435. 
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that  all  of  the  untraveled  roads  to  [a  violation]  be 
left  open  and  that  only  the  worn  one  be  closed.” 
Electrical  Workers  v.  N.  L.  E.  B.,  341  U.  S.  694,  705- 
706,  quoting  from  International  Salt  Co.  v.  United 
States ,  332  U.  S.  392,  400.  See  also,  McCornb  v. 
Jacksonville  Paper  Co.,  336  IT.  S.  187,  192-193. 

No  other  portions  of  the  order  may  even  conceiv¬ 
ably  be  regarded  as  “too  broad,”  for  all  refer  spe¬ 
cifically  to  conduct  found  by  the  Board  to  have  been 
engaged  in  by  the  Union. 

III.  The  Board  acted  within  its  discretionary  authority  under 
the  Act  in  withholding  decision  as  to  whether  the  Union 
also  violated  the  Act  by  appealing  to  its  members  at  Union 
meetings  and  in  Union  bulletins  not  to  purchase  Swift’s 
products 

Swift,  in  its  petition  in  No.  12,931,  urges  that  the 
Board  erred  when,  having  found  that  the  Union  vio¬ 
lated  Section  8  (b)  (4)  (A)  of  the  Act  by  its  appeals 
to  its  members  at  their  places  of  employment,  the 
Board  found  it  unnecessary  to  decide  the  further 
question  as  to  whether  the  Union  also  violated  the 
same  section  of  the  Act  by  similar  appeals  made  at 
Union  meetings  and  in  Union  bulletins.  Swift  con¬ 
tends,  moreover,  that  notwithstanding  the  absence  of 
a  Board  ruling,  this  Court  should  resolve  in  the  first 
instance  the  question  as  to  whether  the  Union  com¬ 
mitted  an  unfair  labor  practice  by  its  conduct  with 
respect  to  which  the  Board  thus  withheld  decision, 
and  devotes  the  majority  of  its  brief  (pp.  14-34)  to 
its  argument  that  Section  8  (b)  (4)  (A)  of  the  Act 
proscribes  this  conduct.  In  short,  Swift  requests  a 
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determination  of  the  legality  of  the  Union  conduct 
with  respect  to  which  the  Board  withheld  decision, 
and  further  asks  for  appropriate  relief  against  such 
conduct. 

The  questions  raised  by  this  aspect  of  Spiffs 
petition  are  not  properly  before  the  Court.  |  Since 
the  Board  expressly  did  not  decide  whether  the 
Union’s  activities  “within  its  own  organization’!  were 
lawful  or  unlawful,  there  is  nothing  before  the  Court 
pertaining  to  that  question  upon  which  the  Cpurt’s 
review  authority  under  Section  10  (e)  and  (f)  plight 
operate.  The  only  Board  determination  in  this  [phase 
of  the  case  was  that  it  was  unnecessary  to  decide  the 
foregoing  question ;  accordingly,  the  propriety  of  that 
determination  is  the  only  matter  properly  presented 
for  review.  We  turn,  then,  to  Swift’s  contention  that 
the  Board  erred  in  failing  to  rule  on  the  condhct  in 
question,  and  show  that  the  Board’s  self-imposed 
limitation  in  this  respect  constituted  an  authorized 
exercise  of  its  statutory  discretion. 

The  fundamental  defect  in  Swift’s  position  lies  in 
its  unsupported  assumption  that  if  the  Union  appeals 
at  membership  meetings  and  in  Union  bulletin^  vio¬ 
lated  the  Act  “The  Board’s  failure  *  *  *  to  soj  hold 
was  therefore  necessarily  erroneous”  (Br.  j  18). 
Swift  thereby  would  deprive  the  Board  of  a  discre¬ 
tionary  authority  under  the  Act  to  withhold  or  limit 
the  scope  of  its  decision  where  it  considers  it  proper 
to  do  so,  regardless  of  the  merits  of  the  unfair  labor 
practice  allegations  involved.  Precisely  the  contrary, 
however,  is  the  established  law.  Directly  in  point  is 
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the  Seventh  Circuit’s  decision  in  A.  N.  P.  A.  v. 
N.  L.  R.  B.,  193  F.  2d  782,  where  the  employer 
requested  the  court  to  overturn  the  Board’s  deter¬ 
mination  to  withhold  decision  as  to  particular  union 
conduct,  which,  as  in  the  instant  case,  was  claimed 
by  the  employer  to  constitute  additional  violations 
of  a  section  of  the  Act  already  found  by  the  Board 
to  have  been  violated  bv  other  conduct  of  the  union. 
Pointing  out  that  the  Act  conferred  power  on  the 
Board  to  amend  an  unfair  labor  practice  complaint 
by  eliminating  some  of  its  allegations,  the  Seventh 
Circuit  held  that  the  Board  also  had  discretionary 
authority  “to  dismiss  a  portion  of  a  charge  of  the 
complaint  which  [it]  felt  need  not  be  further  pursued” 
(193  F.  2d  at  798). 

The  statutory  scheme  generally  as  well  as  analogous 
decisions  fully  support  the  rule  followed  in  the  ANPA 
case,  and  applicable  here.  Thus,  in  furtherance  of 
the  Act’s  policy  to  encourage  voluntary  adjustment 
of  labor  disputes,  the  Board  is  not  directed,  but 
rather  is  “empowered  *  *  *  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice;”  simi¬ 
larly,  the  Act  provides  that  upon  a  charge  of  viola¬ 
tion,  the  Board’s  General  Counsel  “shall  have  power 
to  issue  *  *  *  [a]  complaint”  (Section  10  (a)  and 
(b)  of  the  Act)  (emphasis  supplied).  In  short,  the 
Board  “is  not  required  by  the  statute  to  move  on 
every  charge;  it  is  merely  enabled  to  do  so.”  N.  L. 
R.  B.  v.  Indiana  &  Michigan  Electric  Co.,  318  U.  S. 
9,  18.  Moreover,  the  Act  also  provides  the  Board 
with  broad  discretion  to  determine  what  remedy,  if 
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any,  would  effectuate  the  policies  of  the  Act]2*  and 
whether  to  seek  judicial  enforcement  of  its  remedial 
orders.27  The  Act  thus  provides  the  Board  with  flex¬ 
ible  administrative  powers,  permitting,  but  not  re¬ 
quiring,  affirmative  action  at  every  stage  of  an  lunfair 
labor  practice  proceeding. 

Illustrative  of  the  Board’s  utilization  of  the  discre¬ 
tion  thus  conferred  on  it  not  to  exert  the  full  Extent 

j 

of  its  authority  in  every  case  are  decisions  uphplding 
the  refusal  of  the  Board’s  General  Counsel  tp  issue 
and  of  the  Board  to  entertain  an  unfair  labor  practice 
complaint,28  declination  by  the  Board  to  seek  enforce¬ 
ment  of  its  orders,29  and  the  refusal  of  the  Bohrd  to 
— 

2C  Section  10  (c),  insofar  as  material  reads:  “If  upon  t^ie  pre¬ 
ponderance  of  the  testimony  taken  the  Board  shall  be  of  the 
opinion  that  any  person  named  in  the  complaint  has  engaged 
in  or  is  engaging  in  any  such  unfair  labor  practice,  then  the 
Board  *  *  *  shall  issue  *  *  *  an  order  requiring  such  person  to 
cease  and  desist  from  such  unfair  labor  practice,  and  to  take 
such  affirmative  action  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the  policies  bf  this 
Act.  *  *  *”  See  also  II.  Rep.  No.  1147,  74th  Cong.,  lstj;  Sess., 
p.  24;  S.  Rep.  No.  573,  74th  Cong.,  1st  Sess.,  p.  15;  Phelps 
Dodge  Corp.  v.  A7.  L.  R.  B.,  313  U.  S.  177,  194-195.  Cf.  [South¬ 
ern  Steamship  Co.  v.  A7.  L.  R.  B .,  316  U.  S.  31,  46-47. 

27  Section  10  (e)  of  the  Act  provides  that  “the  Board  shall 
have  power  to  petition  any  circuit  court  of  appeals  pf  the 
United  States  *  *  *  for  the  enforcement  of  such  order  *  *  *” 
[Emphasis  added.]  See  Amalgamated  Utility  'Workers  V.  Con¬ 
solidated  Edison  Co .,  309  U.  S.  261. 

^  h' .  L.  R.  B.  v.  Indiana  &  Michigan  Electric  Co.,  318|  U.  S. 
9,  19-19;  N.  L.  R.  B.  v.  Barrett  Co.,  120  F.  2d  583,  586  (C.  A. 
7) ;  N.  L.  R.  B.  v.  N.  B.  C.,  150  F.  2d  895,  899  (C.  A.  2) . 

20  In  holding  that  to  bind  the  Board  to  a  time  restriction  in 
seeking  enforcement  of  its  orders  “would  frustrate  the  deliberate 
purpose  of  Congress  in  permitting,  but  not  requiring,  report  to 
an  enforcement  decree,”  the  Supreme  Court  observed  (N.  L. 
R.  B.  v.  Pool  Mfg.  Co.,  339  U.  S.  557,  580) :  “The  Board  is  of 
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decide  unfair  labor  practice  cases  for  policy  reasons 
even  though  jurisdiction  is  clear.30  In  addition,  the 
Board  traditionally  has  refrained  from  deciding  issues 
in  unfair  labor  practice  cases  where  it  was  possible 
to  achieve  a  voluntary  settlement  of  the  case.31 

We  think  it  clear  from  the  foregoing  that  Congress 
has  reposed  in  the  Board  complete  discretionary  power 
to  determine  in  each  case  whether  the  public  interest 
requires  it  to  act  and  what  remedy  will  be  most  appro¬ 
priate.  In  the  instant  case  the  Board  found  that  the 
Union  violated  Section  8  (b)  (4)  (A)  of  the  Act  by 
its  appeals  to  members  at  their  places  of  employment 
and  issued  a  broad  order  fully  adequate  to  prohibit 
the  conduct  which  it  found  to  constitute  such  violation 
and  like  or  related  conduct.  In  these  circumstances, 

course  charged  with  the  primary  responsibility  of  elfectuating 
the  policies  of  the  Act.  It  has  determined  that  those  policies 
are  advanced  in  some  cases  by  resorting  to  the  processes  of  nego¬ 
tiation  with  the  employer  rather  than  the  compulsion  as  well 
as  the  trouble  and  expense,  of  an  enforcement  decree.” 

30  See  N.  L.  R.  B.  v.  Denver  Building  <&  Construction  Trades 
Council ,  341  U.  S.  675,  6S4,  where  the  Supreme  Court  stated 
that  “Even  when  the  effect  of  activities  on  interstate  commerce 
is  sufficient  to  enable  the  Board  to  take  jurisdiction  of  a  com¬ 
plaint,  the  Board  sometimes  properly  declines  to  do  so,  stating 
that  the  policies  of  the  Act  would  not  be  effectuated  by  its 
assertion  of  jurisdiction  in  that  case.”  See  also,  Optical  Work¬ 
ers  Union  v.  N.  L.  R.  B.,  decided  December  13,  1955  (C.  A.  5), 
37  L.  R.  R.  M.  2188;  Ilalest.on  Drug  Stores  v.  N.  L.  R.  B.,  187 
F.  2d  418,  422  (C.  A.  9),  certiorari  denied,  342  U.  S.  815. 

31  In  its  most  recent  annual  report  the  Board  has  indicated 
that  during  the  fiscal  year  ending  June  30. 1954,  over  90  percent  of 
all  unfair  labor  practice  cases  were  settled  without  formal  action 
by  the  Board.  Nineteenth  Annual  Report ,  (Gov’t  Print.  Off. 
(1955) )  Table  6,  p.  160. 


the  Board  could  properly  refrain  from  adjudicating 
the  legality  or  illegality  of  the  Union’s  conduct  “within 
its  own  organization.”  Swift  does  not  assert  th4t  in 
so  disposing  of  the  case  the  Board  abused  its  discre¬ 
tionary  powers  of  decision,  but,  contending  that  j‘the 
only  *  *  *  question  [before  the  Court]  is  the  collec¬ 
tion  of  an  error  of  law”  (Br.  p.  39,  see  also  p.  18),  in 
effect  denies  the  existence  altogether  of  legal  authority 
in  the  Board  to  withhold  decision  in  an  unfair  labor 
practice  case.  We  have  shown,  on  the  contrary,  that 
the  Board  possesses  such  authority;  since  no  claiin  is 
made  that  the  exercise  of  that  authority  in  this  case 
was  arbitrary  or  capricious,  the  Board’s  action  in | this 
respect  is  entitled  to  affirmance. 

CONCLUSION 

For  the  reasons  given,  supra,  pp.  15-58,  we  respect¬ 
fully  submit  that  the  Union’s  petition  in  No.  12,891 
be  denied,  and  that  the  Board’s  order  be  enforce^  in 
full.  Further,  in  No.  12,931,  we  respectfully  subpait, 
for  the  reasons  stated  supra,  pp.  58-63,  that  Swift’s 
petition  be  denied. 

Theophil  C.  Kammholz, 

General  Counsel, 

David  P.  Findling, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Arnold  Ordman, 

; 

Duane  Beeson, 

Attorneys, 

National  Labor  Relations  Boar#. 


January  1956. 


APPENDIX 


The  relevant  provisions  of  the  National  Labor  Re¬ 
lations  Act,  as  amended  (61  Stat.  136,  29  TJ.  S.  C., 
See.  151,  et  seq .)  are  as  follows : 

Definitions 

Sec.  2.  When  used  in  this  Act —  *  *  * 

(11)  The  term  “supervisor”  means  any  indi¬ 
vidual  having  authority,  in  the  interest  of  the 
employer,  to  hire,  transfer,  suspend,  lay  off,  re¬ 
call,  promote,  discharge,  assign,  reward,  or  dis¬ 
cipline  other  employees,  or  responsibility  to 
direct  them,  or  to  adjust  their  grievances,  or 
effectively  to  recommend  such  action,  if  in  con¬ 
nection  with  the  foregoing  the  exercise  of  such 
authority  is  not  of  a  merely  routine  or  clerical 
nature,  but  requires  the  use  of  independent 
judgment. 

*  *  *  *  * 

Prevention  of  Unfair  Labor  Practices 

Sec.  10  (a)  The  Board  is  empowered,  as 
hereinafter  provided,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice 
(listed  in  section  8)  affecting  commerce.  *  *  * 

(b)  Whenever  it  is  charged  that  any  person 
has  engaged  in  or  is  engaging  in  any  such  un¬ 
fair  labor  practice,  the  Board,  or  any  agent  or 
agency  designated  by  the  Board  for  such  pur¬ 
poses,  shall  have  power  to  issue  and  cause  to  be 
served  upon  such  person  a  complaint  stating 
the  charges  in  that  respect  *  *  * 

(c)  If  upon  the  preponderance  of  the  testi¬ 
mony  taken  the  Board  shall  be  of  the  opinion 
that  any  person  named  in  the  complaint  has 
engaged  in  or  is  engaging  in  any  such  unfair 

(64) 


65 


i 


labor  practice,  then  the  Board  shall  state  its 
findings  of  fact  and  shall  issue  and  cause  to  be 
served  on  such  person  an  order  requiring  such 
person  to  cease  and  desist  from  such  unfair 
labor  practice,  and  to  take  such  affirmative  ac¬ 
tion  including  reinstatement  of  employees  with 
or  without  back  pay,  as  will  effectuate  the  poli¬ 
cies  of  this  Act. 
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PETITION  FOR  REHEARING. 


To  the  Honorable  The  Judges  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit:  j 

Comes  now  Swift  &  Company,  a  corporation,  petitioner 
in  Cause  No.  12931,  and  pursuant  to  Rule  26  of  this  Court’s 
rules,  respectfully  petitions  the  Court  to  grant  Petitioner 
a  rehearing  as  to  the  issues  raised  by  Petitioner  in  Cause 
No.  12931  and  to  set  aside  the  Court’s  opinion  rendered  on 
June  22,  1956,  insofar  as  the  Court’s  opinion  affirm's  the 
action  taken  in  the  opinion  of  the  National  Labor  Rela¬ 
tions  Board  (hereinafter  called  the  Board)  in  refusing  to 
consider  the  inducements  of  violations  of  Section  8  (b) 
(4)  (A)  of  the  National  Labor  Relations  Act  made  by  the 
Union  in  Union  meetings  and  in  Union  bulletins  and  limit- 
ing  the  scope  of  the  Board’s  order  to  the  matters  cpnsid- 

i 

ered  in  the  Board’s  opinion,  and  as  grounds  for  said  petition 
states : 

i 

i 

I 

(1)  The  Court’s  opinion  is  in  error  in  holding  thait  the 
Board’s  order  cannot  be  construed  as  prohibiting  yiola- 
tions  of  Section  S  (b)  (4)  (A)  by  inducements  in  Ijlnion 
meetings  and  Union  bulletins  because  the  Board’s  earlier 
decision  in  Western,  Inc.,  93  NLRB  336,  creates  doubtj  that 
the  Board  would  so  hold  if  it  considered  the  issue.  In  so 
holding,  the  Court’s  opinion  overlooked  or  failed  to j  give 
due  weight  to  Petitioner’s  contentions  that 

(a)  Such  inducements  in  Union  meetings  and  ijnion 
bulletins  were  shown  by  undisputed  evidence,  |  and 

(b)  Such  inducements  come  within  the  controlling 
rules  of  construction  set  forth  in  United  Stated  Su¬ 
preme  Court  opinions  that  Section  8  (b)  (4)  (A)  icom- 


pretends  every  inducement  of  a  violation  of  its  terms, 
irrespective  of  means  or  place  thereby  overruling  or 
rendering  invalid  the  Board’s  decision  in  Western, 
Inc.,  and  the  Board  would  have  been  required  as  a 
matter  of  law  to  find  such  inducements  violative  of 
Section  S  (b)  (4)  (A)  had  the  Board  considered  the 
issue. 

I.  B.  E.  W.  v.  NLRB,  341  U.  S.  694,  95  L.  Ed.  1299, 
71  S.  Ct.  954; 

NLRB  v.  International  Rice  Milling,  Inc.,  341 
U.  S.  665,  95  L.  Ed.  1277,  71  S.  Ct.  961; 

NLRB  v.  Denver  Bldg,  and  Constr.  Trades  Coun¬ 
cil,  341  U.  S.  675,  95  L.  Ed.  1284,  71  S.  Ct.  943. 

(2)  The  Court’s  opinion  overlooks  and  fails  to  consider 
the  principle  argued  in  Petitioner’s  Brief  and  Reply  Brief 
that  once  a  complaint  has  progressed  to  the  stage  of  a 
hearing  and  final  opinion,  the  Board  has  no  discretion  to 
refuse  to  consider  violations  of  the  National  Labor  Rela¬ 
tions  Act  charged  in  the  complaint  and  established  by 
uncontradicted  evidence  because  the  Board  was  required 
and  directed  as  a  matter  of  law  under  Sections  10  (e)  and 
10  (f)  of  the  National  Labor  Relations  Act  to  consider 
and  rule  upon  the  issue  presented  as  to  the  inducements  to 
violate  the  Act  in  Union  meetings  and  Union  bulletins,  as 
shown  by  the  admitted  and  undisputed  evidence.  There¬ 
fore,  unless  the  Board’s  order  is  construed  as  covering 
such  inducements,  this  Court’s  opinion  should  have  found 
such  additional  violations,  as  shown  by  the  undisputed 
evidence;  or  in  the  alternative,  should  have  remanded  the 
proceedings  to  the  Board,  so  far  as  they  concerned  such 
issue  with  directions  to  consider  and  rule  upon  the  alleged 
violations  of  Section  8  (b)  (4)  (A)  through  the  said  con¬ 
duct  in  Union  meetings  and  Union  bulletins.  (See  original 
Brief  and  Appendix  for  Petitioner  Swift  &  Company,  Case 


No.  12931,  Point  IV,  pp.  34-39,  and  Reply  Brief  for  jPeti- 
tioner  Swift  &  Company,  in  Case  No.  12931,  Points  II 
[A,  B,  and  C],  pp.  4-15.) 


Respectfully 


litted, 


HXROLD  A.  THOMAS,  JR.,  |  L 
FORDYCE,  MAYNE,  HARTMAN, 
RENARD  &  STRIBLING, 

i 

and 

EARL  G.  SPIKER, 

Attorneys  for  Petitioner. 
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SUGGESTIONS  IN  SUPPORT  OF  GROUNDS 
FOR  REHEARING. 

I. 

Issues  Originally  Presented. 

The  petition  for  review  presented  by  Swift  &  Company 
in  case  No.  12931  presented  three  questions  for  decision. 
Briefly  stated  they  were: 

(1)  Whether  conduct  which  occurs  in  union  meet¬ 
ings  possesses  some  special  immunity  so  that  it  does 
not  violate  the  Act  when  the  same  identical  conduct 
occurring  elsewhere  does  violate  the  Act. 

(2)  Whether  the  Board  erred  in  failing  to  consider 
and  determine  whether  the  conduct  in  union  meetings 
violated  the  Act,  the  evidence  of  such  conduct  being 
admitted  and  undisputed,  after  they  had  determined 
that  the  same  identical  conduct  occurring  elsewhere 
did  violate  the  Act. 

(3)  Whether  this  Court  should  modify  and  clarify 
the  Board’s  order  to  clearly  require  the  union  to  cease 
and  desist  from  such  illegal  inducements  both  in 
union  meetings  and  elsewhere. 

II. 

Disposition  of  Such  Issues  by  This  Court. 

In  its  opinion  handed  down  June  22  in  this  case,  this 
Court  did  not  reach  the  first  question  stated  above,  except 
to  note  on  page  12  that  the  “prior  Board  decision  in  West¬ 
ern,  Inc.,  93  NLRB  336,  raises  considerable  doubt  whether 
the  Board  would  consider  these  appeals  (in  union  meet¬ 
ings  and  through  its  literature)  to  be  violations  of  Section 
8(b)  (4)  (A).”  The  second  issue  stated  above  was  not 
discussed  or  decided  at  all.  The  third  issue  was  disposed 
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of  solely  on  the  basis  that  “In  these  circumstances  (the 
doubt  raised  by  Western,  Inc.)  we  cannot  interpret  the 
Board’s  order  to  apply  to  such  activities.” 

This  Petitioner  believes  that  the  Court  has  inadvertently 
overlooked  the  extreme  importance  of  the  first  and  second 
issues  presented,  decision  of  which  was  a  vital  prerequisite 
to  the  decision  of  the  third  issue.  We  believe  that  thej  only 
possible  decision  of  such  preliminary  issues  would  hap  e  re¬ 
quired  clarification  of  the  Board’s  order,  as  requested  by 
Swift  &  Company  in  Case  No.  12931. 

! 

hi.  | 

The  Board  Is  Required  by  Law  to  Decide  by  Its  Final 
Order  All  Issues  Presented. 

At  all  stages  of  this  proceeding,  the  issue  of  the  legality 
or  illegality  of  the  appeals  and  inducements  mac^e  by 
Union  officials  in  Union  meetings  and  through  Union 
literature  was  specifically  presented.  The  illegality  of 
such  conduct  was  alleged  in  the  charge  and  in  the  j  com¬ 
plaint  issued  thereon,  and  the  question  was  fully 
both  to  the  Trial  Examiner  and  the  Board.  The  J 
such  appeals  were  made  was  established  by  undisputed 
evidence,  admitted  by  the  Union,  found  as  a  fact  by  the 
Trial  Examiner,  and  adopted  by  the  Board.  The  j  only 
reason  given  by  the  Board  for  non-decision  of  that  jssue, 
or  for  the  failure  to  grant  or  deny  the  relief  requested 
against  such  conduct,  was  its  statement  that  having  already 
found  a  violation  was  committed  through  other  co 
“we  do  not  find  it  necessary  to  consider  or  pass  upojn  the 
Union’s  additional  conduct  within  its  own  organization” 
(Board  Op.,  Cert-.,  R.  p.  746). 

That  finding  bv  the  Board  was  erroneous  as  a  matter  of 
law  because  it  is  directly  contrary  to  the  specific  mandate 
of  the  Statute.  Having  decided  in  its  proper  discretion, 
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as  allowed  by  earlier  sections  of  the  Act,  to  proceed  to 
final  decision  and  order,  it  was  necessary  for  the  Board 
to  consider  and  pass  upon  all  issues  presented,  to  grant 
or  deny  all  relief  requested. 

Such  is  the  specific  command  contained  in  Section  10  (c) 
of  the  Act.  The  Board  is  directed,  not  empowered,  to 
grant  or  denv  all  relief  bv  its  final  order.  No  third  course 
is  permitted  by  the  Act — the  Board  is  not  given  discre¬ 
tion  to  “specifically  refuse  to  pass  upon”  an  issue  as  this 
Court  recognizes  the  Board  has  done  here  (Court’s  opinion, 
p.  12).  Therefore,  the  Board’s  action  in  refusing  to  con¬ 
sider  this  issue  as  specifically  required  by  the  Act  was 
error  as  a  matter  of  law,  which  this  Court  could  and 
should  have  corrected. 

This  Court  was  specifically  requested  to  rectify  that 
error  by  this  petitioner’s  Petition  for  Review  in  Case  No. 
12,931.  (See  Brief  and  Appendix  for  Petitioner,  Question 
Presented  No.  2.)  That  question  was  specifically  briefed 
and  argued  with  the  Board  maintaining  only  that  it  had 
complete  and  unlimited  discretion  to  withhold  decision 
(Board’s  Brief,  Point  III,  p.  58).  That  such  position  was 
erroneous  and  contrary  to  the  statute  was  fully  demon¬ 
strated  in  Swift  &  Company’s  Reply  Brief,  Point  II  (B,  C), 
pages  7-15,  in  Case  No.  12,931.  (See  also  Swift’s  original 
brief  in  Case  No.  12,931,  Point  IV,  pages  34-39.) 

These  arguments  will  not  be  repeated  here.  We  believe 
that  on  rehearing  this  Court  would  recognize  and  hold 
that  the  Board  erred  as  a  matter  of  law  in  abdicating  or 
avoiding  its  statutory  duty  to  decide  all  issues,  and  grant 
or  deny  relief  by  its  final  decision  and  order.  We  believe 
that  on  rehearing  this  Court  would  recognize  and  hold 
that  the  language  of  Section  10  (c)  of  the  Act  permits  no 
other  interpretation. 
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IV. 

I 

The  Board’s  Decision  of  the  Avoided  Issue  Would  Have 
Been  Controlled  bv  Decisions  of  the  United 

4/  1 

States  Supreme  Court. 

Since  this  Court  overlooked  the  importance  of  the  second 
question  presented  by  case  No.  12931  and  did  not  decide 
it,  it  apparently  assumed  that  the  Board  had  power  or 
discretion  to  “specifically  refuse  to  pass  on  the  legality  of 
the  appeals  made  at  union  meetings”  (Court  opinion,  jj)age 
12)  and  therefore  did  not  consider  or  decide  the  first  issue 
presented  by  case  No.  12931.  That  issue  specifically  pre¬ 
sented  the  question  as  to  the  legality  of  the  admitted,!  un¬ 
controverted  appeals  to  violate  Section  8  (b)  (4)  (A)  rpade 
in  union  meetings.  (See  original  Brief  and  Appendix}  for 
Petitioner  Swift  &  Company,  Case  No.  12931,  Question 
Presented  No.  1.)  This  Court  declined  to  decide  that  ques¬ 
tion  apparently  because  of  doubt  as  to  how  the  Board 
would  have  decided  it  first,  in  view  of  the  Board’s  old  de¬ 
cision  in  Western,  Inc.,  93  NLRB  336. 

We  believe  that  on  rehearing  this  Court  will  hold  that, 
the  Board’s  refusal  to  decide  the  issue  as  to  illegality  of 
the  appeals  in  union  meetings  was  error  as  a  mattej*  of 
law  which  this  Court  is  empowered  and  required  to  |cor- 
rect.  Thus  the  Board  (as  discussed  under  point j  III 
above)  was  required  by  the  Act  to  “grant  or  deny”  thd  re¬ 
lief  requested.  And  this  Court,  regardless  of  whether!  the 
Board  granted  or  denied  in  performing  its  duty  to  decide, 
is  authorized  by  Sections  10  (e)  and  10  (f)  of  the  Adt  to 
enforce,  modify,  enforce  as  modified,  or  set  aside  in  whole 
or  in  part,  the  Board’s  order  on  the  basis  of  the  pleadings, 
testimony  and  proceedings.  In  effect,  this  Court  has  ifull 
power  to  correct  all  errors  of  law  made  by  the  Board!. 

The  issue  of  the  illegality  of  the  union’s  admitted!  in¬ 
ducements  to  violate  Section  8  (b)  (4)  (A)  in  union  mieet- 


i 

! 

i 
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ings  was  specifically  presented  and  briefed  both  to  the 
Board  and  this  Court.  The  Board  was  required  to  decide 
it,  and,  under  controlling  decisions  of  the  United  States 
Supreme  Court,  only  one  decision  was  possible — such  con¬ 
duct  violated  the  Act.  The  decisions  in  1  B.  E.  W.  v. 
NLRB,  341  U.  S.  694,  95  L.  Ed.  1299,  71  S.  Ct.  954;  NLRB 
v.  International  Rice  Milling,  341  U.  S.  665,  95  L.  Ed.  1277, 
71  S.  Ct.  961;  NLRB  v.  Denver  Bldg.  Trades  Council,  341 
U.  S.  675,  95  L.  Ed.  1284,  71  S.  Ct.  943;  establish  conclu¬ 
sively  that  the  Act  prohibits  every  inducement  of  a  viola¬ 
tion  of  its  terms  regardless  of  where  such  inducement  oc¬ 
curs.  We  therefore  submit  that  this  Court,  if  it  had  con¬ 
sidered  and  decided  this  issue  presented  in  this  case,  would 
have  held  in  accordance  with  the  Supreme  Court  decisions 
that  such  conduct  in  union  meetings  violated  the  Act.  We 
believe  that  on  rehearing  this  Court  would  and  should  so 
hold. 

Thus,  the  doubt  raised  by  the  Board’s  old  decisions  in 
Western  Inc.,  which  apparently  led  this  Court  to  refrain 
from  deciding  this  important  issue,  has  been  dispelled  by 
Supreme  Court  decisions  post-dating  the  Western,  Inc., 
case.  If  Western,  Inc.,  ever  meant  that  otherwise  illegal 
inducements  were  immunized  if  they  occurred  in  union 
meetings,  that  holding  has  since  been  nullified  and  re¬ 
versed  by  the  highest  authority. 

Therefore,  the  issue  presented  by  Question  No.  1  in  case 
No.  12931  as  to  the  illegality  of  the  admitted,  uncontro¬ 
verted  inducements  in  union  meetings  was  one  which  this 
Court  could  and  should  have  decided  on  the  record  pre¬ 
sented  as  a  matter  of  law.  The  justification  for  this  con¬ 
tention  is  fully  stated  in  the  original  Brief  and  Appen¬ 
dix  for  Petitioner  in  Case  No.  12931,  Points  III  and  IV, 
pages  28-39,  and  therefore  will  not  be  repeated  here. 


CONCLUSION. 


We  respectfully  submit  that  this  Court  in  its  opinio^  of 
June  22,  1956,  has  overlooked  and  failed  to  decide  ^wo 
essential  issues  specifically  presented  in  Case  No.  12^31, 
namely,  that  the  Board  was  required  by  the  Act  to  gf-ant 
or  deny  the  relief  requested  against  the  illegal  induce¬ 
ments,  in  Union  meetings,  and  that  such  inducements  were 
clearly  violative  of  the  statute. 

We  respectfully  request  that  this  Petition  for  Rehearing 
be  granted  and  that  the  relief  requested  be  granted  as 
prayed  in  Case  No.  12931,  or  in  the  alternative,  that  j  the 
issues  presented  by  Case  No.  12931  be  remanded  to  the 
Board  with  directions  to  decide  such  issues  on  the  present 
record,  as  required  by  law. 

Respectfully  submitted, 

G.  CARROLL  STRIBLING, 

HAROLD  A.  THOMAS,  JR., 

FORDYCE,  MAYNE,  HARTMAN,  RENARD  & 
STRIBLING, 

506  Olive  Street, 

St.  Louis  1,  Missouri, 

GArfield  1-2660,  I 

and 

EARL  G.  SPIKER,  ! 

711  Fourteenth  Street,  N.  W., 
Washington  5,  D.  C., 

Attorneys  for  Petitioner,! 
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Petition  for  Rehearing  were  this  5th  day  of  July,  1956, 
served  by  mail,  postage  prepaid,  upon  each  of  the  follow¬ 
ing  counsel  for  opposing  parties  at  the  addresses  listed 
below: 

Marcel  Mallet-Prevost,  Esq., 

National  Labor  Relations  Board, 

Washington  25,  D.  C. 

Duane  Beeson,  Esq., 

National  Labor  Relations  Board, 

Washington  25,  D.  C. 

Thomas  X.  Dunn,  Esq.,  and 
Martin  F.  O’Donoghue,  Esq., 

Tower  Building, 

Washington,  D.  C. 

Mozart  G.  Ratner,  Esq., 

Jacobs,  Kamin,  and  Ratner, 

201  North  Wells  Street, 

Chicago  6,  Illinois. 

Harry  H.  Craig,  Esq., 

Wiley,  Craig,  Armbruster,  Schmidt,  and  Wilburn, 


Certificate  of  Counsel. 

Comes  now  G.  Carroll  Stribling,  who  being  first  sworn, 
states  that  the  foregoing^Petijtipn  for  Rehearing  is  pre¬ 
sented  in  good  faith  aiid^noi^^y' delay. 


r.  Carroll  Stribling. 


BRIEF  FOR  THE  PETITIONER  IN  NO.  12,891. 


In  thr 

Rnttri)  States  (tart  of  Appeals 

Fok  the  District  of  Columbia  Circuit. 


No.  12,891 


AMALGAMATED  MEAT  CUTTERS  &  BUTCHER 
WORKMEN  OF  NORTH  AMERICA,  LOCAL  88, 

Petitioner , 
vs. 

NATIONAL  LABOR.  RELATIONS  BOARD, 

Respondent . 

No.  12,931 


SWIFT  &  COMPANY. 


Petitioner 


vs. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


On  Petition  to  Review  and  Set  Aside  an  Order  of  the  National 
Labor  Relations  Board  Granting-  Relief  (No.  12,891),  and  on 
Petition  to  Review  and  Set  Aside  the  Order  Insofar  as  It  Denies 
Relief  (No.  12,931). 


MOZAIIT  O.  RATXER. 

JACOBS,  KAMIN  AND  RATXER. 
201  X.  Wells  Street. 

Chicago  0.  Illinois. 


MARTIN  F.  ODOXOGIIT’K. 

THOMAS  X.  DUNN. 

Tower  Building:. 

Washington,  D.  C. 

TTARRY  II.  CRAIG. 

WILEY,  CRAIG.  ARMBRUSTER.  SCHMIDT  AXI)  WILBURN. 
No.  1  North  Eighth  Street. 

St.  Louis  1.  Missouri. 

Counsel  for  I. oral  SS.  Amalgamated  Meat  Cutters  atu! 
Butcher  Workmen  of  Xorth  America.  Petitioner  in 
Xo.  12,891. 


ThC  OUNTHOUP.WAftftCN  PMINTIMQ  COWPANY,  CM’CA&O 


STATEMENT  OF  QUESTIONS  PRESENTED.  ] 

—  i 

ISSUES.  ! 

. 

The  questions  presented  in  Case  No.  12,891  are  as  fol¬ 
lows: 

i 

1.  Whether  the  Board  validly  and  properly  found  “that 
the  Union  violated  Section  8(b)(4)(A)  of  the  Act  by  j in¬ 
ducing  employees,  at  their  places  of  employment,  to  re¬ 
fuse  on  behalf  of  their  employer  to  buy  Swift  products 
from  Swift  salesmen,  with  an  object  of  forcing  or  requir¬ 
ing  their  employers  to  cease  handling  Swift  products  and 
cease  doing  business  with  Swift  salesmen.” 

2.  Whether  the  scope  of  the  Board’s  order  is  appro¬ 
priate  to  the  violation  found. 

3.  There  may  be  a  further  question  presented  as  to 
whether  the  Board  found  that  the  Union  induced  its  mem¬ 
bers  at  their  places  of  employment  not  to  handle  Swift’s 
products  in  respects  other  than  purchasing,  and  thereby 
violated  Section  8(b)(4)(A)  of  the  Act,  and  if  so,  whether 
substantial  evidence  on  the  record  as  a  whole  supports  such 
a  finding. 

The  questions  presented  in  Case  No.  12,931  are  as  fol¬ 
lows: 

1.  Whether  the  Board  erred  in  failing  to  determine 
whether  the  conduct  of  the  Union,  in  the  course  of  !  its 
campaign  to  organize  the  salesmen  of  Swift,  in  encourag¬ 
ing  and  inducing  its  members  who  were  butchers  employed 
in  the  retail  markets  throughout  the  metropolitan  areal  of 
St.  Louis,  Missouri,  in  Union  meetings,  by  Union  bulletins 
and  elsewhere  within  its  own  reorganization,  to  refuse!  to 
buy  or  otherwise  handle  products  of  Swift,  in  the  couirse 


of  their  employment  by  such  retail  markets,  and  the  actions 
taken  by  such  members  of  the  Union  as  a  result  of  such 
inducement  and  encouragement,  violated  Section  8(b)(4) 
(A)  and  8(b)(4)(B)  of  the  National  Labor  Relations 
Act. 

2.  Whether  the  Board  erred  in  failing  to  find  and  hold 
that  such  conduct  and  actions  as  described  in  question  one 
violated  Sections  8(b)(4)(A)  and  8(b)(4)(B)  of  the  Na¬ 
tional  Labor  R-elations  Act. 

3.  Whether  the  Decision  and  Order  of  the  Board  should 
be  modified  so  as  to  direct  the  Union,  its  officers,  agents, 
and  employees,  to  cease  and  desist  from  such  inducement 
and  encouragement,  whether  in  the  course  of  union  meet¬ 
ings,  by  Union  bulletins,  in  the  course  of  Union  organiza¬ 
tional  activities,  or  elsewhere  within  its  own  organization. 

4.  Whether  this  Court  should  decree  enforcement  of 
the  Board’s  Order  as  so  modified. 


INDEX. 


Statement  of  Questions  Presented 

Jurisdiction . 

Statement  of  the  Case . 
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A.  The  Labor  Dispute  Between  Swift  and  Its 
Non-Union  Salesmen  and  Local  88  and  Its 
Members . 


3 


B. 

C. 


Swift  Obtains  a  State  Court  Injunction  Pro¬ 
hibiting  Local  88  from  Engaging  in  Primary 
Organizational  Picketing .  4 

Local  88  Relies  Upon  Its  Members  to  Conduct 
the  Organizing  Campaign .  j  7 

1.  Business  Relations  Between  Members  of 
Local  88  and  Swift’s  Non-Union  Salesmen  j  7 

2.  Local  88  Appeals  to  Its  Buyer-Members,  at 

Union  Meetings  and  Through  Home  Bulle¬ 
tins,  to  Cease  Patronizing  Swift’s  Non- 
Union  Salesmen .  9 

3.  Store  Owners,  Market  Managers  and  Em¬ 

ployee-Buyers,  With  the  Approval  or  Ac¬ 
quiescence  of  Their  Employers,  Curtail  or 
Cease  Purchasing  from  Swift’s  Non-Union 
Salesmen .  10 

l 

A  Majority  of  the  Board  Finds  That  Local 
88  “Induced  Employees,  at  Their  Places  of 
Employment”  to  Refuse  to  Buy  from  Swift’s 
Salesmen .  14 


1.  The  Attempt  to  Prove  Inducement  of  Non- 

Employees . 

2.  The  Attempt  to  Prove  Inducement  of 

“Members” . 

3.  The  Board  ‘  ‘  Infers  ’  ’  That  ‘  ‘  At  Least  Some 

of  the  Members  Reached  by  the  Union’s 
Inducement  Were  Employees” . 


116 

i 
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E.  A  Majority  of  the  Board  Finds  That  Prior 
to  the  Events  Here  in  Issue,  Employee-Buy¬ 
ers  Exercised  Their  Authority  and  Discretion 
to  Select  Among  Competing  Suppliers  “Solely 


on  the  Basis  of  Objective  Criteria”  and  “in 
the  Interest  of  Their  Employer” .  20 

F.  A  Majority  of  the  Board,  Member  Murdock 
Dissenting,  Concludes  That  Local  88  Violated 
Section  8(b)(4)(A)  of  the  Act .  22 

Statement  of  Points .  25 

Summary  of  Argument .  26 

Argument .  30 


I.  The  Board’s  Findings  That  Local  88  Induced 
Employee-Buyers  at  the  Markets  and  That  Buy¬ 
ers  Are  Authorized  to  Select  Among  Competing 
Salesmen  Solely  on  the  Basis  of  “Objective  Cri¬ 
teria”  Are  Unsupported  by  Substantial  Evi¬ 


dence  .  30 

A.  Inducement  of  Employees  at  the  Markets. . .  30 

B.  Assumed  Limitations  Upon  the  Buyer’s  Dis¬ 
cretion  .  33 

II.  The  Boycott  of  Swift’s  Non-Union  Salesmen  by 
Buyer-Members  of  Local  88  Was  Primary,  Not 
Secondary .  37 

III.  Section  8(b)(4)  Does  Not  Outlaw  Local  88’s 
Primary  Boycott  of  Swift’s  Non-Union  Sales¬ 
men .  42 


A.  Local  88’s  Appeals  Were  Addressed  to  the 

Buyers  in  Their  Capacity  as  Purchasing 
Agents  for  Their  Employers;  in  That  Ca¬ 
pacity  the  Buyers  Were  Not  “Employees” 
Within  the  Meaning  of  Section  8(b)(4)....  43 

B.  Each  Market  Owner  Authorized  Only  One 

Employee  to  Act  as  Buyer.  Local  88’s  Ap¬ 
peal  Was  Therefore  Not  Directed  to  “Em¬ 
ployees  of  Any  Employer”  Within  the 
Meaning  of  Section  8(b)  (4) .  46 


•  *  • 

111 

C.  The  Action  Which  Local  88  Induced  the 
Buyers  to  Take  Was  Not  “Concerted” 
Within  the  Meaning  of  Section  8(b)  (4) ... . 

D.  Local  88  Did  Not  Induce  Any  Buyer  to  Dis¬ 

obey  Any  Instruction  or  Order  of  His  Em¬ 
ployer.  It  Therefore  Did  Not  Induce  Any 
“Refusal”  Within  the  Meaning  of  Section 
8(b)(4) . 

E.  The  Course  of  the  Buyer’s  Employment  as 

Established  by  Their  Employers  Did  Not 
Require  That  They  Purchase  Meat  from 
Swift  Salesmen.  There  Was  Therefore  No 
Inducement  of  Buyers  to  Refrain  from  Per¬ 
forming  Any  Act  Required  of  Them  “in  the 
Course  of  Their  Employment  ” . 

F.  Buying  Is  Not  One  of  the  Services  Enumer¬ 

ated  in  or  Comprehended  by  Section  8(b) 
(4).  Inducement  Limited  to  Refusal  to  Buy 
Is  Therefore  Not  Illegal . 

G.  The  Sole  Object  of  the  Buyers  in  Boycot¬ 

ting  Swift’s  Salesmen,  and  the  Sole  Object 
of  Local  88  in  Inducing  Them  To  Do  So, 
Was  to  Persuade  Swift’s  Non-Union  Sales¬ 
men  to  Join  Local  88.  In  no  Sense  Relevant 
to  Section  8(b)(4)  Can  It  Be  Said  That  It 
Was  an  “Object”  of  the  Boycott  to  “Force 
or  Require”  Any  Market  Owner  to  Cease 
Doing  Business  With  Swift . 

IV.  The  Retail  Markets  Were  the  “Primary  Situs” 
of  the  Organizational  Dispute  Between  the  Non- 
Union  Salesmen  and  Members  of  Local  88,  Be¬ 
cause  the  Salesmen  Solicited  Their  Business 
There.  In  Holding  Inducement  at  the  Markets 
Secondary  and  Therefore  Prohibited,  the  Ma¬ 
jority  Misconceived  and  Failed  to  Apply  the 
“Primary  Situs”  Doctrine  as  Approved  by  the 
Courts . 

Conclusion . 
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For  the  District  of  Columbia  Circuit. 


No.  12,891. 

i 

AMALGAMATED  MEAT  CUTTERS  &  BUTCHER 
WORKMEN  OF  NORTH  AMERICA,  LOCAL  88, ; 

Petitioner, 
vs . 

NATIONAL  LABOR  RELATIONS  BOARD, 

_  Respondent. 

No.  12,931.  ! 

SWIFT  &  COMPANY,  | 

Petitioner , 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

_  Respondent. 

On  Petition  to  Review  and  Set  Aside  an  Order  of  the  National 
Labor  Relations  Board  Granting-  Relief  (No.  12,891),  and  on 
Petition  to  Review  and  Set  Aside  the  Order  Insofar  as  It  Denies 
Relief  (No.  12,931).  _ 

BRIEF  FOR  THE  PETITIONER  IN  NO.  12,891. 


JURISDICTION. 


No.  12,891  is  before  the  Court  on  petition  of  Amalga¬ 
mated  Meat  Cutters  and  Butcher  Workmen  of  Nopth 
America,  Local  88,  hereinafter  called  Local  88,  or  the 
Union,  to  review  and  set  aside  a  final  order  issued  by  the 
National  Labor  Relations  Board  on  July  26,  1955,  cor¬ 
rected  on  August  1,  1955  (R.  740-760,  681-695). 1  The  pro- 


1.  Pursuant  to  a  stipulation  of  the  parties  filed  on  October  27,  19t55, 
citations  to  the  record  in  the  briefs  refer  to  the  pa?res  of  the  certified 
record  as  indicated  in  the  Index  to  Certified  Record  filed  herein,  instead 


ceeding  before  the  Board  was  based  on  a  complaint  issued 
by  the  General  Counsel  of  the  Board  against  Local  88 
(R.  8,  G.  C.  Ex.  1C),  on  charges  filed  by  counsel  for  Swift 
&  Company  (R.  8,  G.  C.  Ex.  1A).  A  majority  of  the  Board 
found  that  Local  88  violated  the  National  Labor  Relations 
Act  (61  Stat.  316,  29  U.  S.  C.,  Sec.  151,  et  seq .)2  by  certain 
appeals  which,  the  majority  found,  were  addressed  to  mem¬ 
ber-buyers  at  retail  markets.  The  majority  did  not  pass 
on  whether  identical  appeals  which  were  made  to  the  buyers 
at  union  meetings  and  at  their  homes  violated  the  Act.  In 
No.  12,891  petitioner  contends  that  the  majority  erred  in 
declaring  appeals  at  the  markets  unlawful.  In  No.  12,931, 
which  is  before  the  Court  on  petition  to  review  filed  by 
Swift  &  Company,  petitioner  contends  that  the  Board  erred 
in  failing  to  hold  the  appeals  at  union  meetings  and  else¬ 
where  than  at  the  markets  illegal.  This  Court  has  juris¬ 
diction  of  both  petitions  under  Section  10(f)  of  the  Act.3 
However,  as  will  further  appear  from  the  Argument,  infra , 
pp.  69-71,  this  Court  need  not  reach  the  question  posed  by 
petitioner  in  No.  12,931,  unless  it  holds  that  the  Board 
could  properly  conclude,  as  a  matter  of  law,  that  such 
appeals,  if  made  at  the  retail  markets,  are  outlawed  by 
Section  8(b)  (4)  (A). 

of  to  pages  in  the  printed  appendix.  Such  references  are  preceded  herein 
by  the  symbol  “R”.  References  to  testimony  taken  before  Judge  Moore, 
however,  the  transcript  of  which  was  incorporated  in  the  record  as  Trial 
Examiner’s  Exhibit  I.  will  be  to  the  original  pages  of  such  transcript, 
rather  than  to  either  the  certified  record  or  the  pages  in  the  printed 
appendix.  Such  references  are  preceded  herein  by  the  symbol  “Tr.  II”. 
All  such  pages  to  which  references  are  to  be  made  will  appear  in  bold  face 
print  on  separate  lines  in  the  paces  of  the  joint  appendix.  References  to 
exhibits  introduced  before  Judge  Moore  and  before  the  Examiner  will  be 
referred  to  respectively  as  “G.  C.  Ex.”,  “R.  Ex.”  and  “U.  Ex.”,  and  page 
references  to  such  exhibits  will  be  to  the  original  pagination  of  the  re¬ 
spective  exhibits,  which  will  also  appear  in  bold  face  print  on  separate 
lines  in  the  joint  appendix. 

Wherever  in  a  series  of  references  a  semicolon  appears,  references  pre¬ 
ceding  the  semicolon  are  to  the  findings  of  the  Board  and  the  Trial 
Examiner:  succeeding  references  are  to  the  evidence. 

2.  The  pertinent  provisions  of  the  Act  are  appended  infra  pp.  73-76. 

3.  On  October  27.  1935,  this  Court  entered  an  order  consolidating  No. 
12,891  and  No.  12,931.  for  the  purpose  of  “filing  a  joint  appendix,  briefing 
and  oral  argument”. 
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STATEMENT  OF  THE  CASE. 


A.  The  Labor  Dispute  Between  Swift  and  Its  Non-Union 
Salesmen  and  Local  88  and  Its  Members. 

The  membership  of  Local  88  is  principally  composed  jof 
persons  engaged  in  the  wholesale  and  retail  distribution 
of  meat  and  meat  products  in  the  City  of  St.  Louis,  Mis¬ 
souri  (R.  683). 4  In  the  Spring  of  1952,  Local  88  embarkpd 
upon  a  campaign  to  organize  the  white  collar  salesmen 
who  are  employed  by  the  meat  packing  companies  to  sjell 
meat  at  wholesale  to  the  retail  stores  (Tr.  II,  431). 

In  May,  1952, 5  Local  88  advised  Swift  &  Company  ]by 
letter  that  it  intended  to  picket  Swift’s  St.  Louis  Inde¬ 
pendent  Packing  Company  plant,  for  the  purpose  of  pub¬ 
licizing  the  fact  that  Swift’s  salesmen  were  not  members 
of  the  Union.6  Picketing  of  the  Swift  plant  did  not  com¬ 
mence,  however,  until  September  10,  1953  (R.  684;  Tr.  II, 
441). 7  By  that  time,  the  salesmen  employed  by  a  majority 
of  the  meat  packing  companies  in  the  area  had  joined  the 
Union,  but  the  salesmen  employed  by  Swift  still  had  nbt 
(R.  683;  Tr.  II,  431).8 

_ 1 _ |_ 

4.  The  jurisdiction  of  Local  88  extends  to  retail  meat  cutters,  wholesale 
meat  cutters,  poultry  workers,  white  collar  salesmen  and  fish  workers  in 
the  St.  Louis  area,  almost  all  of  whom  are  members  (Tr.  II,  427).  Ap¬ 
proximately  1,400  of  the  2,700  members  of  Local  88  are  employed  las 
buyers,  meat  cutters  and  clerks  in  the  meat  departments  of  retail  grocery 
stores,  super  markets  and  meat  markets  (R.  683;  Tr.  II,  38). 

5.  A  typographical  error  in  the  Examiner’s  report  dates  the  letter  jin 
1053,  rather  than  1052  (R.  683;  R.  Ex.  D,  Tr.  II,  433-435). 

6.  In  the  letter  (cited  note  5,  supra),  the  Union  explained  that  t)he 
purpose  of  the  projected  picketing  was  entirely  organizational  and  that  jit 
was  not  designed  to  induce  Swift  either  to  recognize  the  Union  prior  to  its 
designation  as  bargaining  agent  by  a  majority  of  the  salesmen,  or  unlaw¬ 
fully  to  coerce  its  employees  to  join  the  Union. 

7.  On  September  2,  1053,  before  beginning  to  picket,  the  Union  wrote 
Swift  advising  of  its  intention.  The  letter  is  quoted  in  full  in  the  Trial 
Examiner’s  report  (R.  683;  U.  Ex.  1,  Tr.  II,  39,  41). 

8.  One  hundred  and  seventy  white  collar  salesmen,  employed  by  six 
meat  packing  companies  in  the  area,  had  joined  Local  88  (Tr.  II,  431  ).| 
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B.  Swift  Obtains  a  State  Court  Injunction  Prohibiting 
Local  88  from  Engaging  in  Primary  Organizational 
Picketing. 

On  September  11,  1953,  Swift  filed  a  petition  for  injunc¬ 
tion  in  the  Circuit  Court  of  the  City  of  St.  Louis  and  on 
the  same  day  obtained  from  the  court  an  ex  parte  tem¬ 
porary  restraining  order  prohibiting  Local  88  from  picket¬ 
ing  Swift’s  “place  of  business,  office  or  plant  in  St.  Louis, 
Missouri”  (R.  684;  Tr.  II,  40,  42-43,  Respondent’s  Return 
to  Show  Cause  Order  issued  by  Judge  Moore,  pp.  5-7). 
Despite  Local  88 ’s  strenuous  efforts  to  have  the  restrain¬ 
ing  order  lifted,  Swift  succeeded  in  keeping  the  injunction 
in  effect  throughout  the  period  relevant  in  this  case  {ibid,) ; 
indeed,  the  injunction  is  still  in  effect.9 

On  January  22,  1954,  simultaneously  with  the  filing  of 
its  charges  which  initiated  the  instant  proceeding,  Swift 
filed  with  the  Board  a  charge  alleging  that  Local  88 ’s  pur¬ 
pose  in  picketing  its  premises  was  to  force  Swift  “to 
compel  or  influence  its  city  salesmen  to  join  said  Union 
*  *  *,  even  though  said  Union  does  not  claim  to  represent 
any  of  said  salesmen,”  and  that  the  picketing  therefore 
violated  Section  8(b)(1)(A)  and  8(b)(2)  of  the  National 
Act  (R.  684;  Tr.  II,  14,  Respondent’s  return  to  order  to 
show  cause,  pp.  8-9).  After  investigation,  the  General 
Counsel  refused  to  issue  a  complaint  on  Swift’s  charge, 

9.  Swift  obtained  its  blanket  injunction  prohibiting  all  picketing  by 
Local  88  (Tr.  II,  13),  on  the  ground  that  Local  8S’s  purpose  in  picketing: 
was  to  coerce  Swift  to  coerce  its  salesmen  to  join  the  Union  (Tr.  II.  42^13. 
Respondent’s  return  to  show  cause  order,  pp.  5-6).  Local  88  moved  in  the 
state  court  to  dissolve  the  injunction  on  the  ground  that  jurisdiction  to 
enjoin  picketing:  for  the  purpose  alleged  was  vested  exclusively  by  Con¬ 
gress  in  the  National  Labor  Relations  Board  and  the  federal  courts;  that 
state  courts  were  without  jurisdiction  to  enjoin  peaceful  picketing  for 
organizational  purposes :  and  that  the  restraining  order  deprived  Local  88 
of  organizational  rights  preserved  by  Sections  7  and  13  of  the  National 
Labor  Relations  Act,  all  in  violation  of  the  Federal  Supremacy  Clause  and 
the  Commerce  Clause  of  the  Constitution  of  the  United  States  (Respond¬ 
ent’s  return  to  order  to  show  cause,  p.  9).  Local  88’s  motion  was  denied 
without  reported  opinion.  A  similar  motion  was  made  in  the  state  court  by 
Local  SS  in  1955.  and  was  again  denied  without  reported  opinion. 
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on  the  ground  that  primary  organizational  picketing,  shch 
as  that  engaged  in  by  Local  88,  is  not  outlawed  by  the 
federal  Act  {Ibid,  see  also,  Tr.  II,  16,  21,  22). 10 

On  April  20,  1954,  the  Regional  Director  of  the  Boird 
initiated  the  instant  case  by  issuing  a  complaint  based  on 
Swift’s  charges  that  it  had  been  subjected  to  a  secondary 
boycott  in  violation  of  Section  8(b)(4)(A)  and  (B)  of  the 
Act  (G.  C.  Ex.  1A,  1C).  At  the  same  time,  pursuant  to 
Section  10(1)  of  the  Act,  the  Regional  Director  filecjl  a 
petition  in  the  United  States  District  Court  for  the  Eastern 
District  of  Missouri,  for  an  injunction  to  restrain  Local  88, 
pending  adjudication  by  the  Board,  from  engaging  in  con¬ 
duct  which  the  complaint  alleged  to  be  unlawful.  In  j  its 
return  to  the  order  to  show  cause,  issued  pursuant  to  that 
petition,  Local  88  alleged,  inter  alia ,  that  before  entertain¬ 
ing  the  Regional  Director’s  petition,  the  Board  should  be 
required  to  compel  Swift  to  seek  dissolution  of  its  state 
court  injunction  which  deprived  Local  88  of  organizational 
rights  guaranteed  to  it  by  the  very  statute  under  which 
the  Regional  Director  was  proceeding.  Local  88  asserted 
that  by  maintaining  the  injunction  in  effect  even  after  {the 
General  Counsel  had  decided  that  the  picketing  was  hot 
unlawful  under  the  National  Act,  Swift  was  distorting  {the 
balance  of  rights  which  Congress  had  established  between 
labor  organizations  and  employers  in  labor  disputes,  and 
was  vitiating  the  effect  and  authority  of  the  General  Coun¬ 
sel’s  ruling  (Return,  pp.  9-12;  Tr.  II,  4,  10-11).  | 

Shortly  thereafter,  on  or  about  May  20,  1954,  the  Board 

20.  In  making  this  determination,  the  General  Counsel  necessarily  Icon- 
cluded  that  the  picketing  was  for  organizational  purposes  only  (see  Dtyuds 
v.  Bakery  Workers  Union,  224  F.  2d  40  (C.  A.  2) ),  and  did  not  have  the 
purpose  Swift  ascribed  to  it.  for  the  Board  has  consistently  held  that, 
picketing  for  the  purpose  of  forcing  an  employer  to  “coerce”  employees  to 
join  a  union  does  violate  Section  8(b)(1)(A)  and  8(b)(2).  Cf.  Deliver 
Bldg.  &  Construction  Trades  Council.  90  NLRB  1768.  Medford  Bldg.  & 
Construction  Trades  Council,  96  NLRB  165:  with  Pcrrj/  Nor  veil  Co.\,  80 
NLRB  225,  238:  Watson's  Specialty  Store,  SO  NLRB  533,  539.  Cf.  Gamer 
v.  Teamsters  Union,  348  U.  S.  485.  (See  note  40,  p.  40,  infra). 
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filed  a  complaint  in  the  District  Court  in  which  the  Sec¬ 
tion  10(1)  proceeding  was  pending,  requesting  that  the  court 
enjoin  Swfift  from  enforcing  or  availing  itself  of  the 
benefits  of  the  state  court  decree  (Tr.  II,  370-372). 
In  support  of  its  application,  the  Board  alleged  that  the 
state  court  decree  invaded  a  field  of  regulation  Con¬ 
gress  had  foreclosed  to  the  states;  that  it  “conflicts  with, 
and  impairs  the  effectiveness  of,  the  decision  of  the  Gen¬ 
eral  Counsel  of  the  Board  that  the  Union’s  primary 
picketing  was  not  unlawful  and  did  not  require  restraint;” 
and  that  the  existence  of  the  restraining  order  impeded 
the  unfettered  power  of  the  district  court  in  the  Section 
10(1)  proceeding  to  write  a  decree  which  would  properly 
effectuate  the  policies  of  the  Act.11 

On  March  25, 1955,  almost  a  year  after  the  Board’s  com¬ 
plaint  against  Swift  was  filed,  and  almost  nine  months 
after  the  court  had  entered  in  the  Section  10(1)  proceeding 
a  temporary  injunction  against  Local  88  in  the  precise 
terms  requested  by  the  Regional  Director,  the  court 
handed  down  its  opinion  denying  the  relief  requested  by 
the  Board.  NLRB  v.  Swift  &  Co.,  130  F.  Supp.  214  (D.  C. 
Mo.  1955). 12  Appeal  was  taken  to  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit  from  Judge  Moore’s  de¬ 
cision  dismissing  the  Board’s  complaint,  and  the  cause  is 
now  sub  judice. 

11.  The  complaint  is  included  in  the  record  in  National  Labor  Relations 
Board  v.  Swift  rf  Co..  No.  C.  A.  0793(1)  (E.  D.  Mo.),  now  pending  as  Xo. 
15,364,  in  the  United  States  Court  of  Appeals  for  the  Eighth  Circuit.  Since 
that  case  involves  the  same  parties  and  arises  out  of  the  same  subject 
matter  as  the  instant  case,  and  in  view  of  the  “obvious  interrelationship” 
of  the  two  cases  (Tr.  II,  371),  we  believe  that  this  Court  may  take  judicial 
notice  of  the  facts  of  record  in  that  proceeding. 

12.  The  court  distinguished  Garner  v.  Teamsters'  Union,  346  U.  S.  4S5, 
in  which  identical  picketing  was  in  issue,  on  the  ground  that  in  that  case 
the  employer  had  not  filed  a  charge  with  the  Board  which  the  General 
Counsel  had  dismissed.  The  court  distinguished  Capital  Service,  Inc.  v. 
NLRB,  347  U.  S.  501,  on  the  ground  that  the  employer’s  state  court  injunc¬ 
tion,  enforcement  of  which  was  there  enjoined  by  the  federal  court,  ap¬ 
plied  to  the  “same  identical  conduct”  by  the  labor  organization  which  the 
Board  was  asking  the  federal  court  to  enjoin  in  the  Section  10(1)  pro¬ 
ceeding,  whereas  in  this  case  the  federal  court  was  not  being  asked  by  the 
Board  to  enjoin  Local  SS  from  picketing  Swift’s  plant. 
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C.  Local  88  Eelies  Upon  its  Members  to  Conduct  I  the 

Organizing  Compaign. 

i 

Precluded,  after  September  11,  1953,  by  Swift’s  illegal 
state  court  injunction,13  from  implementing  its  organiza¬ 
tional  campaign  through  peaceful  picketing  at  the  Swift 
plant,  Local  88  thereafter  “relied  upon  its  individual  num¬ 
bers  to  conduct  its  organizational  efforts  by  personal  con¬ 
tact.  with  the  Swift  salesmen  when  said  salesmen  visit  the 
stores”  (Tr.  II,  39,  42-43). 14 

i 

1.  Business  Relations  Between  Members  of  Local  88  and  Swift’s 

Non-Union  Salesmen. 

The  principal  duty  of  Swift’s  salesmen  is  to  call  at 
various  independent  retail  markets  to  solicit  orders  for 
meat  (R.  741  ).15  The  salesmen  solicit  orders  at  the  ihar- 
kets  several  times  a  week,  in  person  and  by  telephone  (R. 
741,  683;  Tr.  II,  220-221,  301).  Many  of  their  customers 
are  members  of  Local  88  (R.  741). 

The  record  does  not  establish  the  extent  to  which  Stvift 
salesmen  are  dependent  for  their  patronage  upon  members 
of  Local  88  (Cf.  Tr.  II,  127).  The  record  does  show  j;hat 
in  some  retail  markets  the  owner  himself  makes  the  pur¬ 
chases  of  meat,  and  that  some  market  owners  are  members 
of  Local  88  (Tr.  II,  119,  337,  350).  In  other  retail  markets, 
the  owner  delegates  the  purchasing  function  to  either 
the  meat  department  manager,  or  to  the  head  meat  cutter, 
or  to  a  buyer,  who  is  a  member  of  Local  88  (Tr.  II,  5$-59, 
274,  301-302,  305-306,  308,  312,  314,  327).  Often,  the  meat 
cutter  to  whom  the  buying  function  is  delegated  is  the 

13.  In  its  decision  in  the  instant  case,  the  Board  specifically  stated  that 
it  was  “assuming  the  illegality  of  the  injunction”  (R.  743,  note  6). 

14.  The  record  shows  that  Local  88  consulted  counsel  and  acted  op  the 
legal  advice  so  obtained  (Tr.  II,  449,  468). 

15.  The  record  does  not  show  that  the  salesmen  ever  call  upon  markets 
operated  by  the  major  chain  grocery  companies.  Purchasing  by  these 
companies  is  done  through  purchasing  agents  who  are  located  in  a  central 
office,  not  through  the  individual  stores  (Tr.  II,  392). 
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only  employee  in  the  butcher  shop,  or  the  only  employee 
in  the  meat  department  of  the  grocery  store  (Tr.  II,  59, 
264,  267,  274,  303,  345).  No  employer  delegates  the  buying 
function  to  more  than  one  person  during  the  same  period 
of  time  (R.  744,  note  7,  754,  695). 

So  far  as  the  record  shows,  when  a  market  owmer  dele¬ 
gates  to  a  manager  or  head  meat  cutter  discretionary  au¬ 
thority  to  purchase  all  meat  products,  the  owner  imposes 
no  limitation  upon  the  buyer’s  discretion  (R.  683,  774).  As 
one  such  owner  was  testified  to  have  put  it,  he  “left  the 
buying  up  to  Mr.  Green”  (the  buyer  and  head  butcher), 
and  “he  would  not  go  over  Mr.  Green’s  head”  (Tr.  II, 
331-332,  333-334).  Schultz,  head  of  the  meat  department 
of  the  Victoria  Market,  who  had  been  in  charge  of  pur¬ 
chasing  meat  for  nine  years,  testified  that  he  had  “full 
and  complete”  discretion  in  the  selection  of  supplies  (Tr. 
II,  79) ;  that  he  always  used  his  own  discretion  and  that 
in  all  that  time  the  market  owner  had  never  told  him  from 
whom  to  buy  or  not  to  buy  meat  (Tr.  II,  78,  cf.  270).  It  was 
stipulated  that  four  other  named  buyers  “have  the  au¬ 
thority  and  discretion  to  buy  meat  products”  for  the 
markets  in  wThich  they  are  employed  (Tr.  II,  274). 16 

16.  In  other  instances,  while  permitting  a  meat  department  employee 
to  place  the  meat  order,  the  employer  vested  little  or  no  discretion  in  the 
“buyer”.  In  these  instances,  the  owner  either  told  the  “buyer”  what  mer¬ 
chandise  to  buy  and  from  whom  to  buy  it,  or  the  buyer  consulted  the 
owner  before  making  a  decision  on  whether  and  what  to  purchase  (Tr.  II, 
264,  232-233,  24S).  Even  in  these  situations,  however,  to  whatever  extent 
the  owner  left  the  buyer  free  to  choose  his  own  supplier  on  particular 
occasions,  he  placed  no  limitation  on  the  exercise  of  the  buyer’s  discretion 
(Tr.  II,  248). 

In  the  chain  stores,  such  as  Kroger,  Food  Center,  Rapp  and  A&P,  in 
which  meat  buying  is  done  by  management  personnel  in  the  company’s 
office  (Tr.  II,  392),  the  record  shows  that  the  head  meat  cutter  in  each 
store  “makes  up  a  preliminary  order  of  merchandise  needed  in  the  de¬ 
partment”  (Tr.  II,  110,  R.  11).  No  sample  of  a  preliminary  order,  or  a 
preliminary  order  form,  was  introduced  in  evidence.  Consequently,  it  is 
impossible  on  this  record  to  determine  whether  the  head  meat  cutter  in 
these  stores  designates  merchandise  needed  by  brand  name  or  company, 
on  the  one  hand,  or  merely  by  generic  type,  on  the  other  (See  Tr.  II,  408). 
The  Board  did  not  find  that  head  meat  cutters  in  chain  stores  are  empow¬ 
ered  to  or  do  recommend  to  management  the  source  or  sources  from  which 
supplies  should  be  obtained,  and  did  not  find  that  the  Union’s  inducement 
extended  to  them  (See  note  17,  p.  9,  note  19,  p.  10,  infra). 
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2.  Local  88  Appeals  to  Its  Buyer-Members,  at  Union  Meetings 
and  Through  Home  Bulletins,  to  Cease  Patronizing  Swift’s 
Non-Union  Salesmen. 

At  a  full  membership  meeting  of  the  Union  on  Sep¬ 
tember  23,  1953,  President  Blassie  urged  those  members 
who  had  authority  and  discretion  to  purchase  meat  fijom 
sources  of  their  own  choosing,  and  upon  whom  Swift’s 
salesmen  consequently  depended  for  patronage,  to  assist 
the  Union’s  campaign  to  organize  the  non-union  salesmen 
(R.  684;  Tr.  II,  183-184).  Salesmen  employed  by  otjher 
companies,  who  had  joined  Local  88,  were  introduced 
’  to  the  meeting  (Tr.  II,  307,  68),  and  the  members  were 
requested  “to  patronize  where  we  could  our  brother  mem¬ 
bers”  (Tr.  II,  408),  rather  than  Swift’s  non-union  sales¬ 
men17  (Tr.  II,  40).  At  the  September  meeting  and!  at 
subsequent  meetings,  Blassie  and  Gieseke,  Secretdry- 
’  Treasurer  of  the  Union,  appealed  to  the  members  “-frho 
have  the  buying  power”  to  buy  meat  wherever  possible 
only  from  salesmen  who  are  members  of  the  Union,  hnd 
to  encourage  salesmen  who  are  not  members  of  the  Uniion 
to  join  (Tr.  II,  40,  436,  446,  457,  118, 'l31,  133).ls 

At  the  same  September  meeting,  the  question  was  jput 

17.  That  Blassie’s  appeal  was  understood  by  the  membership  to  apply 
only  to  those  members  who  had  discretionary  authority  to  purchase  meat 
is  evidenced  by  testimony  of  John  Dultz,  a  meat  cutter  employed  by 
Kroger  and  Company  (Tr.  II,  391),  that  he  did  not  regard  Blassie’s  appeal 
as  applicable  to  him  because  “we  have  no  power  to  buy  Independent 
products,  that  is  up  to  the  office”  (Tr.  II,  408). 

18.  The  Trial  Examiner  found  that  the  Union’s  policy  was  “always 
expressed  in  effect  as:  ‘Don't  patronize  Swift  salesmen  as  they  are  tao'n- 

►  union  and  don’t  buy  Swift  products’”  (R.  684).  The  evidence  shows  that 

in  promoting  that  policy,  Blassie  occasionally  used  the  word  “suppjort” 
members  of  respondent,  in  addition  to  or  in  place  of  “buy  from”  or 
“patronize”  (Tr.  II,  40,  131).  At  the  hearing.  Counsel  for  the  General 
Counsel  and  for  the  charging  party  attempted  to  show  that  this  word  was 
used  to  mean  something  different  from  “buy  from”  or  “patronize”  iand 
was  an  inducement  to  employees  to  refuse  to  “handle”  Swift  products  in 
the  course  of  their  employment,  as  distinguished  from  inducement  to 
refuse  to  buy.  Blassie  testified,  however,  that  he  used  the  word  “support” 
i  in  this  context  as  the  equivalent  of  “buy  merchandise  from”  and  that  he 

explained  this  usage  to  the  members  at  the  meetings  (Tr.  II,  131).  The 
same  policy  was  reiterated  in  monthly  bulletins  addressed  by  the  Uniop  to 
the  members  at  their  homes  (R.  684;  Tr.  II,  119). 
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to  Blassie  as  to  what  members  should  do  if  the  owner 
of  the  market  insisted  on  buying  “Mayrose”  (Swift) 
products.  Blassie  replied  that  “they  should  go  ahead 
and  sell  it”  (R.  684,  685,  Tr.  II,  133;  see  also  Tr.  II,  396). 
Gieseke  told  the  members  that  if  they  were  “ordered  or 
directed  by  their  boss”  to  buy  Swift  products,  they  should 
“sell  it  and  display  it”  (Tr.  II,  451,  see  also,  Tr.  II,  242). 19 


3.  Store  Owners,  Market  Managers  and  Employee-Buyers,  With 
the  Approval  or  Acquiescence  of  Their  Employers,  Curtail  or 
Cease  Purchasing  from  Swift’s  Non-Union  Salesmen. 

In  consequence  of  the  Union’s  appeals,20  a  number  of 
members  curtailed  their  purchases  from  Swift  salesmen 
or  ceased  patronizing  them  altogether  (R.  744,  684-685). 
In  a  number  of  instances  in  which  a  Swift  salesman  called 
on  a  buyer  after  September  23,  1953,  the  buyer  attempted 
to  urge  the  salesman  to  join  Local  88,  pointing  to  the 
benefits  to  be  obtained  through  membership,  or  to  the  fact 
that  salesmen  of  other  meat  packing  companies  had  joined 
(Tr.  II,  295-297,  307).  Other  buyers  simply  told  the  sales¬ 
man  that  they  would  not  buy  from  him  until  he  joined 
the  Union,  or  that  they  would  increase  their  purchases 
when  the  salesman  joined  (Tr.  II,  287-288,  314). 


10.  Local  S8  also  appealed  to  the  membership  at  large.  in  their  capacity 
as  ultimate  consumers,  not  to  purchase  Swift  products  (R.  742,  note  5. 
Tr.  II,  450-451,  457).  The  Board  recognized  that  this  aspect  of  the  Union's 
appeal,  wherever  made,  was  entirely  lawful  (R.  742,  note  5,  604)  and 
limited  its  findings  only  to  that  inducement  which  was  directed  to  “em¬ 
ployees  in  the  course  of  buying  for  their  employers"  (R.  742.  note  5).  i.  e., 
the  appeal  “to  certain  meat  buyers  *  *  *  not  to  make  purchases  from  sales¬ 
men"  of  Swift.  (Italics  added.)  (R.  741.) 

20.  As  detailed  in  the  Intermediate  Report,  the  General  Counsel  and 
the  charging  party  attempted  to  prove  that  Union  officers  had  attempted 
to  compel  members  to  conform  to  the  Union  policy  by  threatening  to  fine 
or  suspend  them  if  they  did  not  (R.  6S5-686).  The  Trial  Examiner  found 
that  “neither  Blassie  nor  any  other  union  official  made  threats  of  fines, 
suspensions  of  membership,  or  any  other,  at  or  after  the  announcement  of 
the  Union  policy  *  *  *”  (R.  6S6).  The  Board  did  not  discuss  this  finding 
or  the  evidence  pertaining  to  it.  Since  the  Board  stated  that  it  adopted 
the  findings  and  conclusions  of  the  Trial  Examiner  “insofar  as  they  are 
consistent  with  this  decision"  (R.  740-741)  and  since  the  decision  makes 
no  mention  of,  and  places  no  reliance  upon,  threats,  the  Board  must  be 
presumed  to  have  adopted  this  finding. 
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In  not  a  single  case  was  it  shown  that  a  store  owi^er 
disapproved  of  or  objected  to  the  buyer’s  decision  to 
purchase  meat  from  other  packers  rather  than  Sw^ft 
(R.  684,  693,  cf.  744).  In  many  instances  the  stc^re 
owner  specifically  approved  the  buyer’s  decision.  I^or 
example,  after  Shaw,  the  meat  cutter  and  buyer  for 
Schulman’s  Market,  refused  to  make  further  purchases 
from  Swift  salesman  Hampton,  Hampton  appealed  ito 
Schulman.  The  owner  replied  that  “he  felt  the  Unipn 
had  done  him  a  great  many  favors,  he  did  not  feel  inclined 
to  break  their  wishes”  (R.  684;  Tr.  II,  297-298).  On  Sep¬ 
tember  24,  Green,  head  butcher  and  buyer  of  Acme  Market, 
told  Swift  salesman  Stovall  “You  can  deliver  the  order 
I  gave  you  yesterday  but  I  can’t  buy  any  more  from  yob” 
(Tr.  II,  329).  The  following  week,  Stovall  called  on 
Green  at  the  market  and  asked  him  in  the  presence  |of 
Ennis,  the  owner,  to  purchase  meat  from  him.  When 
Green  refused,  Stovall  appealed  to  Ennis.  Ennis  spid 
that  “he  left  the  buying  up  to  Mr.  Green;  *  *  *  that  he 
would  not  go  over  Mr.  Green’s  head”  (Tr.  II,  331-33^). 
In  October,  1953,  salesman  Miller  called  upon  Tripoli,  tfie 
meat  manager  and  buyer  for  Lynn  Food  Market,  and|  a 
member  of  Local  88  (Tr.  315).  Miller  asked  Tripoli  why 
“he  was  not  buying  more  from  me”  and  Tripoli  explained 
that  “he,  himself,  Hank  Tripoli,  wanted  to  remain  in  gobd 
standing  because  *  *  *,  as  supervisor  in  the  store  he  needed 
men  from  time  to  time,  he  wanted  to  be  able  to  get  good 
men  when  he  needed  them”  (R.  684;  Tr.  316).  On  October 
22,  1953,  salesman  Hays  made  a  call  upon  John  Rallo, 
son  of  the  owner  of  Torena  Meat  Company  and  buyer 
for  the  store,  in  which  the  unionization  of  the  salesman 
was  discussed  (Tr.  347-348).  Near  the  end  of  the  conver¬ 
sation,  Nick  Rallo,  the  owner,  said:  “Why  don’t  you  jcjin 
the  union,  Hays,  five  dollars  a  month,  you  would  get  back 
more  in  business  than  that”  (Tr.  II,  350).  During  tfie 


i 


12 


latter  part  of  September,  salesman  Stovall  made  a  call 
upon  Modica,  who  is  part  owner  of  a  meat  market  (Tr. 
337,  339).  In  explaining  to  Stovall  why  he  would  not  buy 
from  him  until  he  joined  the  Union,  Modica  referred  to 
the  fact  that  there  were  “quite  a  few  union  workers  around 
there,  that  the  Heil  Packing  Company  was  right  across 
the  street”  (Tr.  341). 

On  the  other  hand,  one  salesman  succeeded  in  inducing  a 
market  owner  to  instruct  his  buyer  to  resume  making 
purchases  from  Swift.  In  December,  1953,  Schultz,  meat 
cutter  and  buyer  for  the  Victoria  Market  (R.  684;  Tr.  II, 
58),  stopped  buying  Swift  products  for  approximately 
one  week  (Tr.  64).  During  this  period  he  continued  to 
display,  handle  and  sell  the  Swift  products  which  he  had 
on  hand  (R.  685,  note  4;  Tr.  II,  85-86).  Swift  salesman 
Albes,  whose  route  included  the  Victoria  Market,  called 
on  Schultz  and  Weisenbach,  the  owner,  at  the  market  and 
attempted  to  persuade  Weisenbach  that  his  market  was 
the  only  one  which  had  ceased  making  purchases  from 
Albes  (Tr.  224-225).  Apparently  convinced,  Weisenbach 
instructed  Schultz  to  go  ahead  and  buy  from  Albes  (Tr. 
225).  Schultz,  adhering  to  the  Union’s  policy,  immediately 
did  so  (R.  744,  684;  Tr.  62-63,  64).  The  Board  specifically 
found  that  “in  the  instance  where  the  market  owner  told 
the  buyer  to  disregard  the  Union’s  boycott  and  buy  Swift 
products,  the  buyer  did  so  pursuant  to  Union  instruc¬ 
tions”  (R.  744). 

At  the  hearing,  the  General  Counsel  attempted  by  hear¬ 
say  testimony  to  prove  that  it  was  the  Union’s  policy  to 
induce  employee-buyers  to  refuse  to  purchase  meat  from 
Swift’s  salesmen  even  if  the  buyer’s  employer  desired 
that  the  buyer  should  continue  to  make  such  purchases 
(R.  685).  The  General  Counsel  produced  a  Swift 
salesman  who  testified  that  he  had  been  told  by  a  buyer 
that  at  a  union  meeting  Blassie  had  stated  to  the  member- 
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ship  that  if  a  market  owner  insisted  on  buying  Swift 
products,  the  butcher  should  “pick  up  his  things  and  tell 
the  store  owner  to  get  another  butcher”  (R.  685;  Tr. |II, 
219).  Blassie,  and  every  other  union  official  and  mem¬ 
ber  who  attended  the  union  meetings,  and  who  testi¬ 
fied  in  this  case,  denied  that  Blassie  had  made  any  shch 
statement  (R.  685;  Tr.  II,  133,  89-93,  238-239).  Blass  je’s 
denial — consistent  with  his  statement,  quoted  above,  that  if 
the  employer  purchased  Swift  products  the  members  should 
“go  ahead  and  sell  it” — was  corroborated  by  the  fact  tjhat 
buyers  who  curtailed  or  ceased  their  purchases  from  Swift 
continued  to  handle,  display  and  sell  whatever  Swift  prod¬ 
ucts  were  already  on  hand,  supra,  pp.  11, 12 ;  infra,  p.  14,  gnd 
by  the  fact  that  the  only  buyer,  Schultz,  who  was  requested 
by  his  employer  to  resume  purchasing  Swift  meat  impe- 
diately  did  so,  supra,  p.  12.  The  Trial  Examiner  accordingly 
found  that  Blassie  did  not  make  the  statement  wljich 
the  hearsay  attributed  to  him  (R.  685-686),  and  the  Board, 
without  discussion,  adopted  his  finding  (R.  740-741).  iPhe 
record  contains  not  a  scintilla  of  evidence  that  the  Un|ion 
asked  or  even  implied  to  its  buyer-members  that  they 
should  refuse  to  make  purchases  from  Swift  salesmen  in 
any  instance  where  the  buyer’s  own  employer  desired  or 
instructed  him  to  make  such  purchases.  The  Trial  Ex¬ 
aminer  specifically  found  that  each  buyer  who  cealsed 
purchasing  from  Swift  salesmen  did  so  “with  the  owner’s 
acquiescence  or  consent”  (R.  693),  and  the  Board  made 
no  contrary  finding  (R.  744). 

The  General  Counsel  also  attempted  to  prove  that  [the 
Union’s  policy  was  not  restricted  to  persuading  its  buyer- 
members,  in  the  exercise  of  their  discretionary  authority, 
to  buy  from  union,  rather  than  non-union  salesmen,  but 
extended  to  inducing  all  members  not  to  display,  handle 
or  sell  Swift  products  in  the  course  of  their  employment 
in  the  markets  (R.  685-687).  However,  the  only  eviddnce 
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adduced  in  support  of  this  contention — that  an  unidentified 
butcher,  who  may  have  been  acting  on  orders  of  his 
superior,  on  one  occasion  refused  to  accept  a  shipment  of 
“Mayrose”  products  (R.  687;  Tr.  261-263) — fell  far  short 
of  establishing  the  General  Counsel’s  contention21  (R. 
687).  The  Trial  Examiner,  whose  findings  on  this  point 
the  Board  adopted  without  discussion,  said  (R.  687-688)  : 

There  is  no  evidence  in  this  record  that  the  Union 
induced  or  encouraged  its  members  to  refuse  to  handle, 
use,  sell,  work  on  etc. — as  distinguished  from  buy — 
Swift  products.  The  testimony  throughout  is  exclu¬ 
sively  that  the  inducement  was  not  to  buy  Swift  prod¬ 
ucts  or  from  Swift  salesmen. 

*  *  *  the  union  member  butchers  employed  in  the 
various  markets  in  the  St.  Louis  area  continued  at  all 
times  material  here  to  use,  handle,  work  upon  and  sell 
Swift  products  after  such  products  had  been  pur¬ 
chased. 

*  *  *  [Respondent’s]  inducement  and  encouragement 
was  strictly  limited  to  refusing  to  buy. 

D.  A  Majority  of  the  Board  Finds  That  Local  88  “Induced 
Employees,  at  Their  Places  of  Employment’  ’  to  Refuse 
to  Buy  from  Swift’s  Salesmen. 

The  Board  did  not  find  that  Local  88  violated  the  Act 
by  any  of  its  appeals  to  members  at  union  meetings  or 
through  bulletins  addressed  to  their  homes  (R.  745). 22  To 
that  extent,  at  least,  the  Board  did  not  reverse  its  decisions 
in  The  Grauman  Co.,  87  NLRB  755,  756-757  (1949)  and 
Western,  Inc.,  93  NLRB  336-337  (1951). 23  In  those  cases 

21.  The  Trial  Examiner  found  that  “The  fact  that  this  episode  is 
unique  corroborates  the  Respondent’s  testimony  that  its  inducement  and 
encouragement  was  strictly  limited  to  refusing  to  buy”  (R.  687). 

22.  The  Board  assumed  without  deciding  that  the  Union’s  policy  of 
boycotting  Swift’s  non-union  salesmen  was  permissible  insofar  as  it  was 
effectuated  by  the  inducement  of  members  at  places  other  than  their  places 
of  employment  (R.  743). 

23.  See  also  Santa  Ana  Lumber,  87  NLRB  937 :  Spokane  Building 
Trades  Council.  S9  XT,RB  141. 
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the  Board  held  that  where  a  labor  organization  at  its 
meetings  publicizes  its  dispute  with  a  particular  employer 
and  there  induces  its  members,  employees  of  other,  neutral 
employers,  in  the  course  of  their  employment  at  places  re¬ 
mote  from  the  dispute  not  to  handle  goods  received  frdm 
or  destined  for  shipment  to  the  employer  involved  in  t!he 
dispute,  the  Union’s  inducement  is  “primary  and  there¬ 
fore  lawful.”24  In  the  Western  case,  the  Board  said  (93 
NLRB  at  337)  : 

There  is  valid  support  in  practical  human  experi¬ 
ence,  although  perhaps  not  in  abstract  logic,  for  pro¬ 
hibiting  a  union,  as  we  have  done,  from  telling  a  spe¬ 
cific  employee  at  his  place  of  work  about  an  unfhir 
list,  and  yet  holding  the  promulgation  of  that  unfhir 
list  at  a  union  meeting  to  be  lawful.  In  effectuating 
the  evident  purpose  of  Congress  to  permit  primary 
action  while  prohibiting  secondary  inducement,  jwe 
cannot  escape  drawing  a  line  somewhere  so  as  to  pre¬ 
serve  a  proper  area  in  which  both  congressional  ob¬ 
jectives  can  best  be  fulfilled.  As  we  indicated  in  the 
Grauman  case,  it  is  traditional  primary  action  foit  a 
union,  within  its  own  councils,  to  classify  a  primary 
employer  as  unfair,  whereas  conveying  the  same  in¬ 
formation  to  a  secondary  employer’s  employee  at  pis 
place  of  work  assumes  the  aspect  of  unlawful  second¬ 
ary  inducement  tantamount  to  a  specific  direction  to 
cease  work. 

The  evidence  shows  that  in  soliciting  the  support  of  its 
buyer-members  in  its  campaign  to  organize  Swift’s  sales¬ 
men,  Local  88 ’s  officers  were  advised  of  and  relied,  ampng 
other  things,  on  the  Western  rule.25 

24.  The  rule,  of  course,  is  otherwise  if  the  labor  organization  lists  a 
secondary,  or  neutral,  employer  as  unfair,  or  induces  its  members,!  at 
union  meetings,  to  strike  against  their  neutral  employer,  as  distinguished 
from  requesting  them  merely  to  refuse  to  handle  the  primary  employjer’s 
goods. 

23.  Secretary  Gieseke  testified  that  Local  SS’s  attorneys  advised  j‘*us 
not  to  say  anything  in  the  markets  with  reference  to  ‘Mayrose’  products, 
for  us  to  refrain”  (Tr.  II,  467-46$,  see  also  Tr.  II,  154,  125). 

Despite  the  fact  that  Grauman  and  Western  clearly  immunized  Local 
SS’s  appeals  at  its  union  meetings,  and  despite  the  fact  that  immunity 
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Without  discarding  Western’s  distinction  between  pri¬ 
mary  and  secondary  inducement,  the  Board  could  conclude 
that  Local  88  violated  Section  8(b)  (4)  only  by  finding  that 
Local  88  made  other  appeals  not  to  purchase  from  Swift 
salesmen  to  employee-buyers  at  the  markets  where  they 
were  employed.  The  record  contains  no  evidence  concern¬ 
ing  even  a  single  conversation  in  any  particular  store 
between  any  officer  or  agent  of  Local  88  and  any  member- 
buyer  who  was  an  4 ‘employee”  within  the  meaning  of  the 
Act,  in  which  the  subject  of  buying  from  Swift  salesmen 
was  mentioned.  A  majority  of  the  Board,  however,  “in¬ 
ferred”  that  Local  88  made  such  appeals  not  to  purchase 
to  “some  *  *  *  employees,  at  their  places  of  employment” 
(R.  759).  We  discuss  below,  pp.  19-20,  the  manner  in  which 
the  Board  arrived  at  this  conclusion.  Here  we  detail  all 
of  the  evidence  in  the  record  which  has  any  bearing  upon 
inducement  at  the  markets: 


1.  The  Attempt  to  Prove  Inducement  of  Non-Employees. 

The  General  Counsel  produced  as  witnesses  two  Swift 
salesmen,  Miller  and  Hays.  Miller  testified  that  in  a  con¬ 
versation  with  Hank  Tripoli,  the  manager  of  Lynn  Food 
Market,  p.  11,  supra ,  Tripoli  told  Miller  that  a  union  rep¬ 
resentative,  whom  he  did  not  name,  had  been  around  to 
the  store  to  check  up  on  how  many  “Mavrose”  products 
were  in  the  store  (R.  687-688,  Tr.  II,  314-320).  Tripoli 
was  not  shown  to  be  unavailable,  but  the  General  Counsel 
did  not  call  him  as  a  witness  to  the  alleged  visit  (ibid). 

would  necessarily  continue  during  the  entire  life  of  any  injunction  which 
the  District  Court  could  issue  in  the  Section  10(1)  proceeding,  the  General 
Counsel  successfully  urged  the  District  Court  to  enter  a  decree  so  broad 
as  to  prohibit  Local  8S.  during  the  pendency  of  the  case  before  the  Board, 
from  making  appeals  to  its  members  at  union  meetings.  In  our  brief  in 
No.  12,931.  in  which  Swift  attacks  the  Board’s  refusal  to  find  that  the 
Union’s  appeals  at  its  meetings  were  unlawful,  we  shall  argue,  inter  alia. 
as  we  did  before  the  Board,  that  the  General  Counsel’s  successful  effort  to 
enjoin  Local  SS  from  engaging  in  such  lawful  conduct  constituted  an  abuse 
of  process  sufficient  of  itself  to  require  denial  of  the  additional  restraint 
Swift  seeks.  Cf.  NLRB  v.  Indiana  <&  Michigan  Electric  Co .,  318  U.  S.  9. 
19-20;  NLRB  v.  International  Brotherhood,  etc.,  225  F.  2d  343,  348  (CA  8). 
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Hays  testified  that  in  a  conversation  with  John  Ratio,  the 
son  of  the  owner  of  Torena  Market  (p.  11,  supra),  Rgjlo 
told  him  that  Rose,  a  business  agent  of  Local  88,  had  b^en 
in  the  store  and  threatened  to  “pull”  Rallo ’s  union  card 
if  Rallo  did  not  remove  the  Swift  products  from  the  show¬ 
case  (R.  688;  Tr.  346-351).  Rallo,  likewise,  was  not  shojwn 
to  be  unavailable,  but  the  General  Counsel  chose  not  j  to 
call  him  as  a  witness.  Rose,  who  appeared  as  a  witness 
for  the  Union,  denied  that  he  said  anything  to  Rallo  ab<j>ut 
Swift  products  (Tr.  II,  417-418). 

The  Trial  Examiner  held  that  since  neither  Miller  Uor 
Hays  was  present  at  the  time  of  the  alleged  visits,  tlieir 
testimony  was  “pure  hearsay”,  and  did  not  prove  that 
Rose  or  any  other  business  agent  had,  in  fact,  “ever  en¬ 
tered”  the  stores  and  talked  to  either  Tripoli  or  Rallo  (R. 
688). 

In  addition,  the  parties  stipulated  that  Tripoli,  as  mar 
manager,  was  a  “supervisor”  (R.  687-688,  and  note  6;  Tr. 
II,  317),  and,  as  such,  excluded  from  the  category  of  “Em¬ 
ployee”  by  the  express  provisions  of  Section  2(3)  of  pie 
Act.  Rallo,  being  “employed  by  his  parent”,  was  likewise 
within  a  category  expressly  excluded  by  Section  2(3) 
from  the  definition  of  “employee”  (Ibid). 

The  Examiner  found  that  the  testimony  of  Miller  ^nd 
Hays  (R.  688-689) :  j 

*  •  *  is  the  only  testimony  which  purports  to  prove 
that  Rose  or  other  union  official  did  anything  illegal 
in  the  markets.  In  addition  to  the  fact  that  the  tes¬ 
timony  was  pure  hearsay  being  given  by  persons  jad- 
mittedly  not  present  at  the  event,  neither  episode 
shows  a  violation  of  the  Act  for  the  inducement,  eVen 
if  we  accept  the  hearsay  as  proof  of  all  General 
Counsel  and  Charging  Party  claim  for  it,  was  not 
made  to  any  “employee”  for  neither  Tripoli  nor  R^llo 
can  be  claimed  to  be  employees  under  the  definition 
thereof.  From  its  brief  it  would  seem  •  *  *  that  ;the 
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Charging  Party  expects  this  Trial  Examiner  to  infer 
from  this  evidence  that  union  officials  must  have  done 
these  same  acts  in  other  stores  to  other  persons  who 
were  employees.  An  inference  can  be  drawn  only  from 
competent,  probative  evidence.  There  is  none  here. 
Hence  the  undersigned  must  refuse  to  speculate  and 
conjecture  as  suggested. 

2.  The  Attempt  to  Prove  Inducement  of  “Members”. 

The  General  Counsel  called  Local  88 ’s  President,  Blassie, 
as  an  adverse  witness  (Tr.  II,  101).  On  cross-examination 
by  counsel  for  Swift,  Blassie  was  asked  whether  he  had 
discussed  the  Union’s  policy  of  not  purchasing  from  Swift 
salesmen  wdth  “members”  of  the  Union  at  places  other 
than  union  meetings  (Tr.  150).  Blassie  replied,  “I  don’t 
recall  that  I  talked  about  it”  but  stated  that  it  was  “pos¬ 
sible”  that  he  had  done  so  (Tr.  152).  When,  probing 
further,  Swift ’s  counsel  asked  whether  Blassie  remembered 
any  specific  occasion  on  which  he  spoke  with  a  member  in 
a  store  about  buying  from  Swift’s  salesmen,  Blassie  replied 
“No,  I  don’t  recollect”  (Tr.  II,  153). 26 

On  cross-examination  by  counsel  for  Swift,  Union  Busi¬ 
ness  Agent  Rose  answered  in  the  affirmative  a  question 
which  stated  that  he  had  called  on  “members”  of  Local 


26.  The  pertinent  portions  of  the  transcript  are  reprinted  in  full  in  the 
Appendix  (Tr.  II.  159-153).  The  following  colloquy  shows  that  counsel  for 
Swift  himself  realized  that  insofar  as  one  of  Blassie’s  answers  may  have 
been  taken  to  indicate  that  Blassie  actually  recalled  talking  about  the 
Union’s  policy  in  the  shops,  Blassie’s  answer  was  not  responsive  to  the 
question : 

Q.  *  *  *  When  you  meet  the  men  in  the  shops  haven’t  you  urged 
on  them  the  union  policy  of  not  buying  Mayrose? 

A.  Yes,  I  have  urged  on  them  to  buy  only  from  union  salesmen, 
and  I  have  urged  them  not  to  buy  Mayrose  products,  yes. 

Q.  You  understand  what  I  am  getting  at.  Isn’t  it  true  when  you 
have  seen  them  in  the  shops  you  told  them  the  same  thing  you  told 
them  at  the  meeting? 

A.  It  is  possible  I  might  have  discussed  it  with  members,  yes, 
outside  of  the  meeting,  yes,  that  is  possible. 

This  last  sentence,  read  out  of  context.  Is  the  only  support  to  be  found  in 
the  Record  for  the  Trial  Examiner’s  statement  (R.  694),  that: 

*  *  *  Blassie  reminded  the  butchers  of  this  union  policy  at  places 
other  than  the  union  meeting  hall  including  their  places  of  employ¬ 
ment. 


88  in  the  shops  and  urged  them  to  buy  only  from  U^ion 
salesmen.27  Rose  was  not  asked,  however,  to  testify  ajjout 
any  particular  conversation  with  any  particular  meipber 
in  which  the  subject  may  have  been  raised.  Rose  did  tes¬ 
tify,  in  the  same  cross-examination,  that  when  he  visited 
the  stores  he  almost  invariably  talked  only  to  the  oymer 
(Tr.  H,  419).  | 

I 

3.  The  Board  “Infers”  That  “at  Least  Some  of  the  Members 
Beached  by  the  Union’s  Inducement  Were  Employees.]’ 

Throughout  the  proceedings  before  the  District  COnrt, 
the  Examiner  and  the  Board,  Local  88  contended  that!  be¬ 
cause  its  membership  includes  a  large  number  of  persons 
such  as  owners,  sons  and  spouses  of  owners,  and  super¬ 
visors,  all  of  whom  are  excluded  from  the  Act’s  defmitiojn  of 
“employee”,  the  Board  could  not  meet  its  burden  of  prov¬ 
ing  inducement  of  “employees”  at  their  places  of  employ¬ 
ment  by  proving  that  some  unidentified  “members”  yere 
induced  and  without  showing  that  such  inducement  was 
directed  to  at  least  one  identified  person  who  was  shjown 
to  be  an  “employee”  within  the  meaning  of  the  Act  (pee, 
e.g.,  Tr.  II,  351). 28 

- - — - - i - 

27.  The  colloquy  reads  as  foUows : 

Q.  (By  Mr.  Stribling.)  Your  duty  as  business  agent  puts  yqu  on 
the  street  calling  on  Local  8S  members  in  the  different  butcher  shops 
practically  all  the  time,  doesn’t  it? 

A.  That  is  right. 

Q.  Isn’t  it  true  that  from  the  time  of  the  union’s  change  of 
strategy  as  to  organizing  salesmen  which  you  have  just  testified  about, 
you  were  almost  constantly  calling  on  your  own  members  in  the  shops 
and  urging  them  to  buy  only  from  union  salesmen? 

A.  I  would  do  that/yes,  sir. 

28.  See  Brief  for  the  Respondent  (Local  88),  in  Civil  No.  9741  (1  )t  the 
injunction  proceeding  in  the  District  Court,  p.  27,  and  Reply  Brief  for  the 
Respondent  in  Civil  No.  9741(1),  pp.  1-3.  These  briefs  were,  by  stipulation, 
submitted  to  the  Trial  Examiner  as  part  of  the  instant  case  (Tr.  I,  12-13, 
15),  and  were  incorporated  by  counsel  for  Local  S8  in  their  Memorandum 
to  the  Trial  -Examiner,  p.  1.  The  point  was  again  stressed  by  Local  $8  in 
its  brief  to  the  Board,  pp.  18-19,  in  which,  after  discussing  the  evidence, 
it  was  stated : 

The  burden  of  proving  that  the  “members”,  if  any,  to  whom  a  Lnion 
representative  may  have  spoken  in  the  stores  were  “employees,”  rested 
on  the  General  Counsel.  Not  only  was  that  burden  not  met,  the  |only 
“members”  about  whom  such  evidence  was  adduced  were  not  “em- 
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The  majority  of  the  Board  did  not  hold  that  the  General 
Counsel  had  met  the  burden  of  proving  that  Local  88  had 
induced  any  employee-member  at  his  place  of  employment 
not  to  purchase  Swift  products.  Instead,  they  shifted  to 
Local  88  the  burden  of  proving  that  it  had  not  induced  any 
employee-member  at  his  place  of  employment.  Misstating 
the  Union’s  contention,  the  majority  said  (R.  744) : 

The  Union  also  argues  that,  although  its  member¬ 
ship  included  most  of  the  meat  market  employees  in 
the  area,  it  limited  its  inducement  to  members  who 
were  supervisors  or  management  representatives,  and 
that  it  did  not  induce  any  members  who  were  em¬ 
ployees. 

Because  they  found  on  “the  entire  record”  that  Local  88 
had  not  met  this  burden  of  proving  “that  [Local  88]  did 
not  induce  any  members  who  were  employees,”  the  ma¬ 
jority  concluded  (R.  744) : 

We  infer  and  find  that  at  least  some  of  the  members 
reached  by  the  Union’s  inducement  were  employees. 

E.  A  Majority  of  the  Board  Finds  That  Prior  to  the 
Events  Here  in  Issue,  Employee-Buyers  Exercised 
Their  Authority  and  Discretion  to  Select  Among  Com¬ 
peting  Suppliers  “Solely  on  the  Basis  of  Objective 
Criteria”  and  “in  the  Interest  of  Their  Employer”. 

A  majority  of  the  Board  found  as  a  fact  that  before 
the  events  here  in  issue  occurred,  employee-buyers  exer¬ 
cised  their  authority  and  discretion  to  select  which  among 
competing  salesmen  to  patronize,  and  which  among  com¬ 
peting  meat  products  to  purchase,  “solely  on  the  basis 
of  objective  criteria”  (R.  742). 

ployees.”  Under  these  circumstances  a  finding  that  respondent  in¬ 
duced  ‘’employees”  at  secondary  places  of  employment  could  rest  only 
on  speculation  and  conjecture. 

We  have  requested  the  Board  to  certify  to  this  Court  a  true  and  correct 
copy  of  each  of  the  foregoing  briefs  to  permit  verification  that  the  issue 
was  presented  in  this  posture. 
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We  are  unable  to  refer  to  any  evidence  on  which  the 
Board  might  have  predicated  this  finding,  for  the  record 
contains  none.  No  witness  testified  as  to  any  criteria 
which  a  buyer  had  used  in  making  his  determination,  or 
that  “objective  criteria”  were  used  by  buyers  at  all,  much 
less  that  such  criteria  had  been  used  exclusively. 

The  majority  of  the  Board  also  found  (R.  744)  ias  a 
“critical  fact”  that  “the  discretion  vested  in  the  buyers 
by  their  employers  was  one  to  be  exercised  solely  iijt  the 
employer’s  interest  and  was  not  a  discretion  to  accomp¬ 
lish  some  ulterior  aim  of  the  buyers  themselves”,  j  The 
majority  stated  (R.  744,  note  5):  “the  buyer’s  authority 
is,  like  the  authority  of  a  normal  agent,  limited  to  acting 
in  the  business  interest  of  the  employer,”  and  doe^  not 
include  “authority  to  refuse  to  ‘buy’  for  discriminatory 
or  personal  reasons,”  including  the  non-union  affiliation 
of  the  salesmen.  No  market  owner  testified  that  his  buyer 
was  not  authorized  to  take  the  union  affiliation  of  a  Sales¬ 
man  into  account;  no  market  owner  was  even  called  as  a 
witness.  The  buyers  who  testified  were  not  examine^  by 
the  General  Counsel  or  the  charging  party  as  to  thS  im¬ 
position  of  any  limitations  by  their  employer  upod  the 
exercise  of  their  discretion. 

We  can  find  no  scintilla  of  evidence  in  the  record  that 
any  owner  who  vested  in  a  buyer  discretionary  authority 
in  the  making  of  meat  purchases  imposed  upon  hint  the 
limitation  that  he  was  not  to  be  influenced  in  making  his 
selections  by  “discriminatory  or  personal  reasons”.  ;Nor 
can  we  find  in  this  record  any  evidence  that  any  market 
owner  regarded  cooperation  in  the  Union’s  campaigjn  to 
organize  non-union  salesmen  as  irrelevant  to  the  owner’s 
purchasing  policy  or  legitimate  business  interests.29 

29.  Even  Weisenbach,  the  one  owner  who  Instructed  his  buyer  jto  re¬ 
sume  purchases  from  Swift,  did  so  only  after  he  was  misled  into  believing 
that  no  other  store  was  cooperating  in  the  Union’s  program  (p.  12,  supra). 
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Commenting  upon  the  majority’s  findings  concerning 
limitations  upon  the  buyer’s  authority,  Senator  Murdock, 
who  dissented,  said  (R.  749) : 

I  am  unable  to  find,  however,  either  in  the  majority’s 
decision  or  the  record  in  this  case  any  evidence  to 
support  these  findings  of  fact. 

***** 

*  #  #  the  simple  truth  from  the  record  is  that  the 
authority  granted  the  meat  buyers  was  never  so  lim¬ 
ited.  Those  who  had  discretion  to  buy  had  complete 
discretion  to  buy  from  sources  of  their  own  choosing. 
#  *  *  It  is  not  the  function  of  this  Board  to  read 
into  the  authority  vested  in  these  buyers  a  limitation, 
unsupported  by  the  evidence,  which  has  the  result  of 
creating  an  unfair  labor  practice  where  there  would 
otherwise  be  none. 

F.  A  Majority  of  the  Board,  Member  Murdock  Dissenting, 
Concludes  That  Local  88  Violated  Section  8(b)(4)(A) 
of  the  Act. 

Upon  the  foregoing  subsidiary  findings,  a  majority, 
reversing  the  Trial  Examiner,  concluded  that  Local  88 
violated  Section  8(b)(4)(A)  of  the  Act  (R.  759), 

*  *  *  by  inducing  employees,  at  their  places  of 
employment,  to  refuse  on  behalf  of  their  employer 
to  buy  Swift  products  from  Swift  salesmen,  with  an 
object  of  forcing  or  requiring  their  employers  to  cease 
handling  Swift  products  and  cease  doing  business 
with  the  Swift  salesmen.30 

The  reasoning  of  the  majority  may  be  summarized  as 
follows:  By  appealing  to  employee-buyers  in  the  markets 

30.  The  Board,  on  these  findings  ordered  Bocal  SS  to  (R.  745-746)  : 

“Cease  and  desist  from  inducing  or  encouraging:  the  employees  of 
any  employer  to  engrave  in  a  strike  or  a  concerted  refusal  in  the  course 
of  their  employment  to  use,  manufacture,  process,  transport,  or  other¬ 
wise  handle  or  work  on  any  goods,  articles,  materials  or  commodities 
or  to  perform  any  services,  where  an  object  thereof  is  forcing  or 
requiring  any  employer  or  person  other  than  Swift  and  Company  to 
cease  handling  the  products  of  Swift  and  Company  or  doing  business 
with  its  salesmen.” 
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to  refrain  from  patronizing  Swift’s  non-union  salesmen, 
Local  88  induced  these  buyers  “to  refrain  from  perform¬ 
ing  one  of  their  assigned  tasks”  (R.  743),  namelv,j  “to 
determine  solely  on  the  basis  of  objective  criteria  whether 
the  purchase  of  Swift  products  was  in  the  interest  of 
their  employer”  (R.  742).  The  buyers  normally  ljnade 
substantial  purchases  of  Swift  products;  because  of  the 
boycott,  “such  purchases  fell  off  markedly”  (R.  744). 
Thus,  said  the  majority,  by  direct  appeal,  the  Unioh  in¬ 
duced  “employees  of  neutral  employers  [the  market  Own¬ 
ers]  to  refrain  from  acts  in  the  course  of  their  employment 
which  they  normally  would  have  done  but  for  the  Union’s 
inducement”  (R.  744).  This,  said  the  majority,  consti¬ 
tuted  inducement  to  engage  in  a  prohibited  “work  Stop¬ 
page”  (R.  741).  Although  Local  88’s  object  was)  “to 
persuade  Swift  salesmen  to  join  the  Union”  (R.  741),  by 
asking  the  cooperation  of  its  members  with  whom  Swift 
salesmen  came  into  personal  contact  in  the  storesj  the 
Union  utilized  an  “indirect”  (R.  741),  “secondary  boy¬ 
cott  technique”  (R.  744),  which  “on  its  face  revehls  a 
direct  flaunting  of  the  explicit  provision  of  the  statjute” 
because  the  Union  intended  to  disrupt  “the  business 
dealing  between  the  buyer’s  employers  as  purchaser.^  and 
Swift  as  the  supplier”  (R.  741). 

Senator  Murdock  dissented.  Section  8(b)(4),  he  |said, 
affords  no  “protection  to  a  primary  employer  frorti  in¬ 
juries  to  his  business  resulting  from  his  dispute  wjdh  a 
labor  organization.”  Yet  “the  only  person  injured  ip  any 
manner  by  the  meat  buyer’s  conduct  in  refusing  to  purchase 
Swift  products  was  Swift,  a  primary  employer  engaged 
in  a  labor  dispute  with  the  Union.  The  meat  market 
owners,  the  secondary  employers  and  the  only  employers 
entitled  to  protection  under  Section  8(b)(4)(A),  suffered 
no  injury  at  all.”  The  majority’s  conclusion  that  the 
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boycott  was  directed  against  the  market  owners,  he  ob¬ 
served,  was  predicated  entirely  upon  substituting  for  the 
market  owner’s  actual  delegation  of  authority  to  the  buyer, 
a  narrower  delegation  of  the  majority’s  own  devising  (R. 
748-749).  He  further  pointed  out  that  in  exercising  au¬ 
thority  and  discretion  over  purchasing,  the  buyers  were 
acting  as  agents  of  their  employers,  not  employees  within 
the  meaning  of  the  Act,  and  that,  in  any  event,  the  buyers 
were  acting  in  conformity  with,  rather  than  opposition  to, 
their  own  employer’s  desires  (R.  750,  752-754).  For  these 
reasons,  and  because  buying  is  a  management  function,  and 
itself  the  act  of  doing  business,  he  concluded  that  buying 
had  been  “carefully  omitted”  by  Congress  from  the  list  of 
employee  functions  enumerated  in  and  comprehended  by 
Section  8(b)(4)  (R.  754).  He  also  expressed  concern 
over  the  majority’s  refusal  in  this  case  to  follow  a  decision 
of  the  Supreme  Court  of  the  United  States  with  respect 
to  the  meaning  of  the  term  “concerted”  as  used  in  Section 
8(b)(4)  (R.  754-755). 
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STATEMENT  OF  POINTS. 

i 

— 

The  Board  erred  in: 

1.  Finding  that  petitioner  appealed  to  employee-buyers 
at  retail  markets. 

2.  Finding,  in  effect,  that  by  refusing  to  patronize 
Swift’s  non-union  salesmen  the  buyers  violated  a  duty 
they  owed  to  their  employers. 

3.  Concluding  that  the  primary  boycott  by  members  of 
Local  88  of  Swift’s  non-union  salesmen,  which  was  designed 
to  induce  those  salesmen  to  join  Local  88,  was  a  secondary 
boycott. 

4.  Concluding  that  the  language  of  Section  8(b)  (4j  (A) 
comprehends  and  outlaws  Local  88 ’s  appeals  to  its  btiyer 
members. 

5.  Discarding  and  failing  to  apply  the  “ primary  situs” 
doctrine  in  determining  whether  the  boycott  was  directed 
at  Swift  and  its  salesmen — the  primary  parties  to  the  labor 
dispute,  or  against  secondary  employers  —  the  market 
owners. 

j 

i 

i 


i 
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SUMMARY  OF  ARGUMENT. 


L 

A.  The  majority’s  finding  that  petitioner  induced  “em¬ 
ployees  ’  ’  at  the  markets  rests,  not  on  any  evidence,  but  en¬ 
tirely  upon  an  improper  shifting  to  petitioner  of  the  bur¬ 
den  of  proof  on  this  issue.  Petitioner  was  found  guilty 
only  because  it  did  not  prove  itself  innocent. 

B.  The  finding  that  buyers  were  not  authorized  by  their 
employers  to  take  the  non-union  status  of  Swift’s  salesmen 
into  account  in  determining  which  salesmen  to  patronize 
is  not  only  totally  unsupported  by  the  record,  it  is  flatly 
contradicted  by  the  evidence  wThich  shows  that  every  market 
owner  whose  buyer  ceased  purchasing  either  approved  or 
acquiesced.  The  fictional  limitations  devised  by  the  ma¬ 
jority  to  confine  the  buyer’s  discretion  are  themselves 
totally  lacking  in  rational  foundation,  and,  in  any  event, 
are  inadequate  to  show  that  the  buyers  acted  in  opposi¬ 
tion  to,  rather  than  in  conformity  with,  the  market  owners  ’ 
desires. 

n. 

The  boycott  of  Swift’s  non-union  salesmen  bv  members 
of  Local  88,  who  were  seeking  thereby  to  induce  the  sales¬ 
men  to  join  their  Union,  was  “primary”,  not  “secondary”, 
as  those  terms  are  generally  and  historically  defined.  Re¬ 
fusal  to  patronize  one’s  adversaries  in  a  labor  dispute  is 
the  classic  “primary  boycott”.  Both  critical  elements  of 
a  secondary  boycott — (1)  exercise  of  coercive  pressure  by 
strike  or  partial  strike  against  a  neutral  employer  whose 
sole  nexus  with  the  dispute  is  the  business  which  he  trans¬ 
acts  with  a  party  to  it;  (2)  for  the  purpose  of  forcing  such 
neutral  employer  to  cease  doing  that  business — are  lacking 
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here.  The  buyers  were  not  induced  to  exert  any  pressure 
on  their  market  owner-employers;  and  inducement  of  the 
buyers  could  not  have  been  intended  to  force  the  market 
owners  to  do  anything,  for  the  owners  did  business  with 
Swift  only  through  the  buyers,  and  when  the  buyers  ceased 
purchasing,  business  between  Swift  and  the  markets  iau- 
tomaticallv  came  to  an  end. 

«  t 


m. 


i 

i 

i 

j 


In  holding  the  language  of  Section  8(b)  (4)  (A)  applicable 
to  Local  88 ’s  primary  boycott,  the  majority  misread,  re¬ 
wrote  or  ignored  its  every  word. 

i 

A.  In  exercising,  on  behalf  of  their  employers,  discre¬ 
tionary  authority  in  the  area  of  meat  purchasing,  |the 
buyers  were  acting  as  agents  of  their  employers.  Appeals 
addressed  to  their  performance  in  that  capacity  are  pot 
comprehended  by  Section  8(b)(4).  Whether  the  buyfers 
were  “actually  authorized”  to  take  the  non-union  affiliation 
of  Swift’s  salesmen  into  account  is  irrelevant,  for  Section 
2(13),  which  the  majority  evidently  overlooked,  expressly 
provides  that  whether  the  acts  of  an  agent  are  “actually 
authorized  or  subsequently  ratified”  shall  not  be  “con¬ 
trolling”. 

B.  Inducement  of  individual  buyers,  each  employed!  by 
a  different  employer,  to  refuse  to  patronize  Swift  sales¬ 
men  does  not  satisfy  the  requirement  specifically  written 
into  Section  8(b)(4)  by  Congress,  that,  to  be  unlawful, 
appeals  must  be  addressed  to  more  than  one  employee  “of 
any  employer”.  Joliet  Contractors  Association  v.  NL&B, 
202  F.  2d  606,  612  (CA  7). 


C.  The  action  which  Local  88  induced  the  buyers  to 
take — to  refuse  to  patronize  a  non-union  salesman  when 
the  salesman  called  on  the  buyer  for  an  order — was  'in¬ 
dividual,  not  concerted,  within  the  meaning  of  Section 


i 

i 


8(b)(4).  NLRB  v.  International  Rice  Milling  Co.,  341 
U.  S.  665,  671. 

D.  To  establish  inducement  of  a  “refusal”  within  the 
meaning  of  Section  8(b)(4)  it  must  be  shown  that  em¬ 
ployees  were  urged  to  act  contrary  to  the  instructions  of 
their  own  employer.  Mere  failure  of  an  employee  to  do 
what  his  employer  places  him  under  no  obligation  to  do  is 
no  “refusal”. 

E.  In  view  of  the  discretion  vested  in  the  buyers  by 
their  employers,  a  bare  showing  that  the  member-buyers 
would  have  continued  to  patronize  Swift’s  salesmen  but 
for  Local  88 ’s  appeals  does  not  establish  that  “the  course 
of  [the  buyer’s]  employment”  required  them  so  to  con¬ 
tinue. 

F.  The  majority  discarded  normal  principles  of  statu¬ 
tory  construction  in  wrriting  the  word  “buy”,  w’hich  Con¬ 
gress  carefully  omitted,  into  the  list  of  employee  functions 
enumerated  in  section  8(b)(4).  Unlike  the  functions 
enumerated,  buying  is  normally  performed  by  the  employer 
or  an  agent,  not  by  “employees”;  refusal  to  buy  is  not  a 
strike  but  a  boycott,  and  Congress  did  not  outlaw  purchase 
boycotts ;  refusal  to  purchase  itself  terminates  business  re¬ 
lations,  it  is  not  merely  a  means  to  that  end. 

G.  The  term  “object”  as  used  in  Section  8(b)(4)(A) 
cannot  be  so  broadly  defined  as  to  encompass  the  cessation 
of  business  between  the  markets  and  Swift,  which  was  a 
mere  consequence  of  the  buyer’s  refusal  to  patronize 
Swift’s  salesmen.  The  sole  “object”  of  the  boycott,  with¬ 
in  the  statutory  use  of  that  term,  was  to  induce  Swift’s 
salesmen  to  join  the  Union.  Douds  v.  International  Long¬ 
shoremen’s  Association ,  224  F.  2d  455,  459  (CA  2),  cert, 
den.  76  S.  Ct.  117. 


IV. 


In  holding  the  boycott  secondary  the  Board  ignored  its 
own,  judicially  approved,  tests  which  establish  that  induce¬ 
ment  of  employees  of  secondary  employers  not  to  perform 
work  or  services  beneficial  to  the  primary  employei|  at  a 
primary  situs  of  the  labor  dispute  is  lawful  and  protected, 
regardless  whether  the  inducement  is  directed  to  the  sec¬ 
ondary  employees  at  such  primary  situs  or  elsewhere!  The 
retail  stores,  to  which  the  salesmen  came  to  solicit  orders 
from  the  buyers,  were  the  primary  situs  of  the  dispute,  and 
Local  88  was  entitled  to  appeal  to  the  buyers  thej-e,  as 
elsewhere,  not  to  patronize  their  opponents  in  the  labor 
dispute.  In  view  of  Swift’s  state  court  injunction  which 
prohibited  Local  88  from  engaging  in  organizational  pick¬ 
eting  at  the  plant,  the  effect  of  the  majority’s  decision  is 
to  prevent  Local  88  from  bringing  economic  pressiire  to 
bear  upon  its  adversaries  in  the  primary  dispute  at  any 
place  which  could  conceivably  be  regarded  as  the  primary 
situs  of  that  dispute.  This  result  conflicts  with  and  frus¬ 
trates  Congress’  purpose  to  preserve  “the  right  of  labor 
organizations  to  bring  pressure  to  bear  upon  offekiding 
employers  in  labor  disputes.”  NLRB  v.  Denver  Bldg.  & 
Construction  Trades  Council ,  341  U.  S.  675,  692;  Sales 
Drivers  v.  NLRB,  37  LRRM  2166  (CADC),  decided  Decem¬ 
ber  8,  1955;  NLRB  v.  General  Drivers ,  etc.,  225  F.  2k  205, 
209  (CA  5),  cert.  den.  24  U.  S.  Law  Week,  3156  December  6, 
1955. 
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ARGUMENT. 


I.  The  Board’s  Findings  That  Local  88  Induced  Employee- 
Buyers  at  the  Markets  and  That  Buyers  Are  Author¬ 
ized  to  Select  Among  Competing  Salesmen  Solely  on  the 
Basis  of  “Objective  Criteria”  are  Unsupported  by 
Substantial  Evidence. 

A.  Inducement  of  Employees  at  the  Markets. 

As  indicated  in  the  Statement,  p.  14,  supra,  the 
Board  expressly  refrained  from  predicating  any  finding 
of  illegal  inducement  upon  Local  88 ’s  appeals  to  its  mem¬ 
bership  at  union  meetings  or  through  the  bulletins  ad¬ 
dressed  to  their  homes.  The  majority  decision  rests  ex¬ 
clusively  upon  its  finding  that  officials  of  Local  88  “called 
at  the  various  retail  stores,  urging  the  various  buyers  not 
to  deal  with  the  Swift  salesmen”  (R.  741). 

The  Statement  shows  (pp.  16-22,  supra)  that  there  is 
no  evidence  in  this  record  that  any  official  of  Local  88  ap¬ 
proached  any  identified  buyer  who  was  an  “employee” 
within  the  meaning  of  Section  2(3)  of  the  Act31  at  his 
place  of  employment  and  there  asked  him  not  to  patronize 
Swift  salesmen.  The  General  Counsel’s  only  attempts  to 
prove  inducement  of  buyers  at  markets  revealed  that  the 

31.  Section  2  (3)  reads  as  follows: 

The  term  “employee”  shall  include  any  employee,  and  shall 
not  be  limited  to  the  employees  of  a  particular  employer,  unless  the 
Act  explicitly  states  otherwise,  and  shall  include  any  individual  whose 
work  has  ceased  as  a  consequence  of.  or  in  connection  with,  any  cur¬ 
rent  labor  dispute  or  because  of  any  unfair  labor  practice,  and  who 
has  not  obtained  any  other  regular  and  substantially  equivalent  em¬ 
ployment,  but  shall  not  include  any  individual  employed  as  an  agri¬ 
cultural  laborer,  or  in  the  domestic  service  of  any  family  or  person  at 
his  home,  or  any  individual  employed  by  his  parent  or  spouse,  or  any 
individual  having  the  status  of  an  independent  contractor,  or  any 
individual  employed  as  a  supervisor,  or  any  individual  employed  by 
an  employer  subject  to  the  Railway  Labor  Act,  as  amended  from  time 
to  time,  or  by  any  other  person  who  is  not  an  employer  as  herein 
defined, 
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individuals  who  assertedly  had  said  they  were  so  induced 
were  not  “employees”  (pp.  16-18,  swpra). 

The  evidence  did  not  show  that  any  employee-buyer 
ceased  patronizing  any  Swift  salesman  as  a  result  of  any 
inducement  directed  to  him  at  his  place  of  employijnent. 
Whatever  evidence  was  adduced,  showed  that  the  em¬ 
ployee-buyers  ceased  patronizing  Swift  salesmen  as  p  re¬ 
sult  of  the  appeals  addressed  to  them  at  the  Union 
meetings. 

The  only  bits  of  testimony  which  can  be  relied  on  to 
show  that  Union  officials  did  anything  at  the  markets 
establish,  at  most,  that  Blassie  and  Rose  discussed  the 
Union’s  policy  with  some  unidentified  “members”  ojf  the 
Union  at  unidentified  markets  (pp.  18-19,  supra).  But  the 
Act  does  not  illegalize  inducement  of  “members”!  It 
illegalizes  only  inducement  of  persons  who  are  “  em¬ 
ployees”  within  the  meaning  of  Section  2(3)  of  the  Act. 
The  cases  clearly  hold  that  a  labor  organization  is  privi¬ 
leged  to  induce  anyone  who  is  not  an  “employee”,  whether 
union  member  or  not,  to  engage  in  the  prohibited  con¬ 
duct.  Arkansas  Express,  Inc.,  92  NLRB  255,  266.32 

Since  the  record  shows  that  many  of  the  buyer-members 
of  Local  88  are  store  owners,  managers,  supervisors,!  sons 
or  parents  of  the  owner,  or  act  in  the  owner’s  absence  as 
his  representative  for  all  purposes,33  and  are  therefore 
not 1 1  employees  ’  ’  within  the  meaning  of  the  Act,  the  Board 
was  required  to  prove,  as  an  indispensable  element  of 

32.  See  also,  Schatte  ,v.  International  Alliance ,  etc.,  182  F.  2d  158,  165 
(C.  A.  9).  cert.  den.  340  XT.  S.  827.  (“There  must  be  either  an  actua|l  work 
stoppage  or  an  inducement  to  employees  to  stop  work”) :  Rabbuin  v. 
National  Labor  Relations  Board.  195  F.  2d  906,  911  (C.  A.  2)  :  Sdalright 
Pacific,  Ltd.,  82  NLRB  271 ;  Ferro-Co..  102  NLRB  1660:  Santa  Ana  Timber, 
87  NLRB  937 :  Kimsey  Mfff.  Co.,  89  NLRB  1168.  Cf.  DiGiorgio  Fruit  Cory. 
v.  NLRB,  191  F.  2d  642,  644-645  (C.  A.  D.  C.),  89  U.  S.  App.  D.  0.  155. 
157-158,  cert.  den.  342  U.  S.  869. 

33.  Cf.  Washington.  Coca-Cola  Bottling  Works.  107  NLRB  299.  305. 

affirmed,  sub  nom.  Washington  Coca-Cola  v.  NLRB,  220  F,  2d  380 
(C.  A.  D.  C.) . U.  S.  App.  D.  C . 
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its  case,  that  buyer-members  to  whom  Union  inducement 
was  directed  were  “ employees”  and  were  acting  in  that 
capacity  at  the  time  the  inducement  was  made.  This  the 
Board  failed  to  do.  For  all  the  record  shows,  any  uniden¬ 
tified  members  to  whom  inducement  was  directed  at  the 
markets  may  have  been  “non-employees”  whom  the  Union 
admittedly  had  a  right  so  to  induce.  Cf.  Arkansas  Express , 
Inc.,  92  NLRB  255,  268. 

To  overcome  this  fatal  defect,  the  majority  of  the  Board 
declared  that  the  burden  was  on  petitioner  to  prove  that 
“it  limited  its  inducement  to  members  who  were  super¬ 
visors  or  management  representatives,  and  that  it  did  not 
induce  any  members  who  were  employees”  (R.  744).  Find¬ 
ing  that  petitioner  had  not  met  the  burden  thus  thrust  upon 
it,  the  majority  “inferred”  that  “at  least  some  of  the 
members  reached  by  the  Union’s  inducement  were  employ¬ 
ees.”34  (Ibid.)  In  short,  the  Board  found  petitioner  guilty 
of  inducing  “employees”  at  the  markets,  only  because 
petitioner  did  not  prove  itself  innocent! 

The  Board  here  did  precisely  what  the  Courts  of  Ap¬ 
peals  have  frequently  had  occasion  to  reverse  it  for 
doing,  namely  proceeding  as  “though  the  burden  was 
upon  the  respondent  to  exonerate  itself  of  the  charges  made 
against  it.  The  burden  •  •  *  was  upon  the  Board  to  prove 
[all  elements  in  its  case]  affirmatively  and  by  substantial 
evidence.”  NLRB  v.  Goodyear  Footwear  Corp.,  186  F.  2d 
913,  916  (C.  A.  7). 35  Respondent  cannot  be  found  guilty 

34.  The  Board  made  no  finding,  and  the  record  of  course  permits  none, 
as  to  the  number  of  members  who  were  induced  at  the  markets.  The 
majority  referred  to  the  fact  that  Bocal  88’s  membership  includes  “most 
of  the  meat  market  employees  in  the  area”  (R.  744),  but  It  did  not  find, 
as  it  could  not,  that  all  members,  or  all  buyers,  were  there  induced. 

35.  Accord :  Indiana  Metal  Products  Corp.  v.  NLRB,  202  F.  2d  613,  616 
(C.  A.  7)  ;  NLRB  v.  Reynolds  International  Pen  Co.,  162  F.  2d  680.  690 
(C.  A.  7)  :  NLRB  v.  Ray  Smith  Transport  Co.,  193  F.  2d  142,  144  (C.  A.  5) 
(“the  burden  was  upon  the  Board  to  prove  its  charges  by  competent  and 
credible  evidence  and  not  upon  the  Respondent  to  disprove  them”;  NLRB 
v.  Whitin  Machine  Works,  204  F.  2d  883,  885  (C.  A.  7),  “Until  there  is  a 


of  inducing  employees  “on  inferences  alone.”  NLRB  v. 
Thomas  Rigging  Co.,  211  F.  2d  153,  157  (C.  A.  9),|  cert, 
den.  348  U.  S.  871.  As  the  court  held  in  the  Thomas  Ringing 
case,  “The  burden  of  proof  placed  upon  the  general  coun¬ 
sel  was  not  satisfied”  by  petitioner’s  “failure  to  disavow” 
211  F.  2d  at  158.  “The  Board  had  the  burden  of  proving 
[the  employee  status  of  any  buyers  whom  it  desired  to  find 
were  induced]  and  it  is  not  sufficient  that  the  pro|of  be 
based  on  suspicion  or  surmise.”  NLRB  v.  Shen-V  alley 
Meat  Packers,  211  F.  2d  289,  292  (C.  A.  4). 

B.  Assumed  Limitations  Upon  the  Buyer’s  Discretiop. 

The  Statement  shows,  pp.  20-21,  supra,  that  th^re  is 
nothing  in  this  record  which  could  justify  even  “Suspi¬ 
cion  or  surmise”  that  before  the  Union  began  its  |  cam¬ 
paign  to  organize  Swift’s  salesmen  the  buyers  exercised 
their  discretion  as  to  which  competing  salesmen  td  pat¬ 
ronize  “solely  on  the  basis  of  objective  criteria”  (R.  742). 
Since  the  finding  was  constructed  out  of  wffiole  cloth,  the 
only  explanation  for  making  it  would  seem  to  be  thit  the 
majority  regarded  such  a  finding  as  indispensable  tol  their 
further  finding — which  is  equally  unsupported  byj  any 
evidence — that  the  action  of  the  buyers  in  co-opeifating 
with  the  Union’s  policy  was  not  “in  the  employer’s  in¬ 
terest”  (R.  742,  744).  j 

Lack  of  evidence  aside,  the  finding  that  buyers  made 
their  selection  as  between  competing  salesmen  and  prod¬ 
ucts  “solely  on  the  basis  of  objective  criteria,”  and  that 
their  employers  intended  or  expected  them  to  do  So,  is 
an  affront  to  common  sense.  In  our  society,  only  the  ju¬ 
diciary  is  expected  to  render  judgments  “solely  on  the 

reasonable  basis  in  the  evidence  for  making  these  findings  the  [respondent] 
need  not  excuse  or  justify  his  action”.  NLRB  v.  Reynolds  <£  Manley  Lbr. 
Co..  212  F.  2d  155.  158  (O.  A.  5)  ;  NLRB  v.  Shen-Valley  Meat  Packers,  211 
F.  2d  289,  292  (C.  A.  4). 
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basis  of  objective  criteria.”  In  the  workaday  world,  as 
everyone  knows,  personal  prejudices,  emotions,  and  a  va¬ 
riety  of  influences,  both  internal  and  external,  influence 
far  more  than  “objective  criteria”  individual  judgment 
and  discretion.  This  is,  of  course,  particularly  true  where 
the  individual  is  asked  to  make  a  choice  among  competing 
salesmen  or  competing  products,  between  which,  as  far 
as  “objective  criteria”  go,  there  may  be  little  or  no 
difference.  The  very  institution  of  “salesmanship”  rests 
upon  this  self-evident  truth.  The  principal  function  of  a 
salesman  is  to  win  and  hold  the  buyer’s  friendship  and 
good  will.  To  do  so,  he  may  appeal  to  the  buyer’s  emo¬ 
tions  or  prejudices  in  any  terms  or  by  any  means  he  sees 
fit.  Salesmen  may,  and  often  do,  utilize  their  member¬ 
ship  in  a  club,  church,  political  party  or  other  group  to 
'which  the  buyer  belongs,  as  an  instrumentality  for  winning 
the  buyer’s  patronage.  The  very  use  of  such  techniques 
attests  their  effectiveness.  If,  for  example,  Swift  desired 
to  offer  its  products  to  the  retail  stores  solely  on  the  basis 
of  “objective  criteria”  it  would  hardly  employ  a  corps 
of  salesmen  to  call  personally  on  each  retail  buyer  at 
least  once  a  week.36 

Owners  who  exercise  the  buying  function  themselves  are 
influenced  in  selecting  between  competing  salesmen  and 
products  by  their  own  prejudices,  loyalties,  likes  and  dis¬ 
likes,  and  by  external  pressures  as  well.  When  such  an 
owner  delegates  the  buying  function  to  an  employee  and 
relies  upon  the  employee’s  discretion,  he  must  realize  and 
expect  that  the  employee  will  be  affected  by  similar  influ¬ 
ences.  To  expect  otherwise  would  demand  of  the  em¬ 
ployee  that  upon  becoming  a  buyer  he  cease  being  human. 
The  truth  is  that  'where  the  interests  of  the  enterprise, 
in  the  buyer’s  opinion,  are  not  materially  affected  by  the 
choice  of  one  rather  than  another  of  competing  brands,  the 

36.  Compare  owner  Rallo’s  advice  to  salesman  Hays,  supra,  p.  11. 


buyer — whether  owner  or  agent — makes  his  choice  |  as  to 
which  salesman  to  patronize  for  any  reason  whicfi  may 
appeal  to  him,  personal  or  otherwise,  or  for  no  reason,  and, 
once  made,  he  may  continue  to  patronize  the  same !  sales¬ 
man  purely  through  force  of  habit,  until  something  Occurs 
which  induces  him  to  change. 

The  majority’s  assertion  that  the  non-union  status  of 
Swift’s  salesmen  was  an  irrelevancy  which  the  buyerjs  were 
not  authorized  to  take  into  account  is  belied  on  th|s  rec¬ 
ord  by  the  fact  that  the  owner-buyers  themselves  regarded 
it  as  a  significant,  indeed  decisive,  consideration,  and  jeeased 
purchasing  from  Swift  salesmen  on  that  account  (pp.  jlO-12). 
For  an  employee-buyer,  to  whom  an  employer  delegated 
his  own  authority  and  discretion  in  the  purchase  of  meat 
products,  to  disregard  such  a  factor,  which  the  ownerjwould 
have  treated  as  controlling  if  he  were  doing  the  purchas¬ 
ing,  might  well  have  been  considered  by  his  employer  not 
only  stupid  but  injurious  to  his  business.  Moreover,  as 
Member  Murdock  put  it,  “Here  the  buyers  were  union 
members  and  known  as  such  to  their  employers  when  se¬ 
lected  for  the  job”  (R.  750).  The  owners  must  hajve  un¬ 
derstood  that  insofar  as  they  could  do  so  as  consistently 
with  their  employer’s  interests,  “these  buyers  would  jprefer 
to  give  their  business  to  union  companies”  (R.  740). 

The  majority’s  assumption  that  in  ceasing  to  patronize 
Swift’s  salesmen  because  they  refused  to  join  Local  88 
the  employee-buyers  were  acting  contrary  to  their  em¬ 
ployer’s  interests  is  totally  lacking  in  evidential*^  sup¬ 
port.  As  Member  Murdock  put  it,  “The  meat  riiarket 
owners’  *  *  *  business  continued  without  the  slightest  in¬ 
terruption,  with  no  work  stoppage,  and,  so  far  as  the  rec¬ 
ord  shows,  with  no  diminution  in  their  normal  profits  or 
business  efficiency”  (R.  748).  The  record  also  shows  that 
when  Swift  salesmen  appealed  to  the  market  owner£  over 
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the  heads  of  the  buyers,  the  owners  refused  to  interfere 
on  the  ground  that  their  business  interests  were  best  served 
by  cooperating  with  the  Union’s  policy  (R.  750,  pp.  11-12, 
supra).  Senator  Murdock  inquired: 

How  then  can  the  majority  conclude,  in  the  face  of 
this  evidence,  that  the  buyers’  conduct  in  refusing  to 
purchase  Swift  supplies  was  contrary  to  their  em¬ 
ployers’  desire  or  interest?  Does  the  Board  know  bet¬ 
ter  than  a  meat  market  owner,  striving  to  preserve 
amicable  relations  with  the  very  union  representing 
his  employees,  what  his  best  business  interests  are? 
Is  it  inconceivable  that  an  employer  would  prefer 
doing  business  with  union  companies  rather  than  non¬ 
union  companies  and  would  consider  it  in  his  own 
interest  to  do  so,  particularly  where,  as  here,  his  own 
shop  and  virtually  all  others  in  the  area  were  union¬ 
ized? 


It  is  apparent,  therefore,  that  the  Board’s  “findings” 
as  to  limitations  upon  the  buyer’s  authority  are  not  find¬ 
ings  of  fact  at  all.  They  are  fictions  invented  for  the 
purpose  of  creating  some  support  for  the  legal  conclu¬ 
sion  at  which  the  majority  apparently  was  determined  to 
arrive,  that  somehow”,  by  inducing  the  buyers  to  cease 
purchasing  from  Swfift  salesmen,  Local  88  violated  Sec¬ 
tion  8(b)(4).  The  majority  apparently  realized  that  some 
showing  that  the  buyers  were  induced  by  the  Union  to 
act  in  opposition  to  their  own  employers  was  indispensable 
to  this  end.  Consequently,  while  admitting  that  the  record 
shows  affirmatively  that  the  buyers  acted  throughout  w’ith 
the  approval  and  consent  of  their  employers,  and,  in¬ 
deed,  that  Local  88  urged  them  to  do  so  (R.  777,  and  see 
pp.  9-10,  12,  13,  supra),  the  majority  by  ipse  dixit  imposed 
limitations  on  the  buyer’s  authority,  and  then  concluded 
that  the  buyers  engaged  in  a  statutory  “refusal”  to  do 
their  employer’s  bidding  by  exceeding  those  limitations. 

What  the  majority  has  actually  done,  therefore,  is  to 
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hold,  as  a  matter  of  law,  that  when  buyers  make  their  se¬ 
lections  as  a  consequence  of  union  inducement,  even  though 
they  are  authorized  by  their  employers  to  do  so  and  I  their 
employers  approve  of  their  choice,  the  union  has  violated 
the  law. 


As  Senator  Murdock  observed,  the  buyers  are  thereby  be¬ 
ing  ordered  by  the  majority  “to  buy  Swift  products  when 
they  are  under  no  such  orders  by  their  respective  employ¬ 
ers.  *  *  *  The  net  effect  of  the  majority’s  decision  in 
this  case  is  to  force  all  retail  meat  market  owners  i  [who 
delegated  the  buying  function  to  an  employee]  to  continue 
to  do  business  with  Swift  whether  they  like  it  or  not!f’  (R. 
750-751). 


As  we  shall  now  demonstrate,  the  statute  does  not  coun¬ 
tenance  the  majority’s  directive. 


II.  The  Boycott  of  Swift’s  Non-Union  Salesmen  by  Buyer- 
Members  of  Local  88  Was  Primary,  Not  Secondary. 

Although  Section  8(b)(4)(A)  nowhere  uses  the  term,  it 
is  clear  that  in  adopting  that  Section  Congress  intended  to 
outlaw  only  what  it  understood  to  be  “secondary  boy¬ 
cotts”.  NLRB  v.  Denver  Bldg.  &  Construction  Trades 
Council,  341  U.  S.  675,  686,  692;  H.  Conf.  Rep.  Noj.  510, 
80th  Cong.  1st  Sess.  p.  43.  Explaining  its  purpose,  Senator 
Taft,  the  sponsor,  said  (93  Cong.  Rec.  4198) : 

This  provision  makes  it  unlawful  to  resort  to  a 
secondary  boycott  to  injure  the  business  of  a  I  third 
person  who  is  wholly  unconcerned  in  the  disagreement 
between  an  employer  and  his  employees.  *  *  *  All 
this  provision  of  the  bill  does  is  to  reverse  the  effect 
of  the  law  as  to  secondary  boycotts. 

At  the  time  the  Act  was  adopted,  the  commonly  accepted 
definition  of  a  “secondary  boycott”  was  that  enunciated 
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by  the  Supreme  Court  in  Duplex  Printing  Co.  v.  Peering, 
254  U.  S.  443,  466 :37 

*  *  *  a  combination  not  merely  to  refrain  from 
dealing  with  complainant,  or  to  advise  or  by  peaceful 
means  persuade  complainant’s  customers  to  refrain 
(‘primary  boycott’),  but  to  exercise  coercive  pressure 
upon  such  customers,  actual  or  prospective,  in  order 
to  cause  them  to  withhold  or  withdraw  patronage  from 
complainant  through  fear  of  loss  or  damage  to  them¬ 
selves  should  they  deal  with  it. 

Frankfurter  &  Greene,  in  The  Labor  Injunction  (Macmil¬ 
lan  Co.,  1930),  p.  43,  defined  the  primary  boycott  as  “a 
mere  withholding  of  patronage  and  refusal  to  trade”  with 
persons  involved  in  a  labor  dispute,  and  observed  that  the 
“legality”  of  the  primary  boycott  “has  rarely  been  ques¬ 
tioned.”38 

Thus,  historically,  whether  a  boycott  is  primary  or  sec¬ 
ondary  turns  on  the  question :  Against  whom  is  it  directed  ? 
If  the  boycott  is  directed  at  a  person  involved  in  the  con¬ 
troversy  which  gives  rise  to  it,  the  boycott  is  primary. 
If  directed  against  a  neutral  employer  who  engages  in 
normal  business  dealings  with  a  party  to  the  dispute  but 
has  no  other  nexus  with  it,  and  is  designed  to  coerce  him 
to  cease  doing  such  business,  the  boycott  is  secondary. 

The  refusal  of  Local  88 ’s  member-buyers  to  patronize 
Swift’s  non-union  salesmen  falls  clearly  within  the  classic 
definition  of  “primary  boycott”.  It  was  the  non-union 

37.  Teller.  Labor  Disputes  and  Collective  Bargaining  (Baker.  Voorhis 
&  Co.,  1940),  Vol.  1,  p.  455:  “The  *  *  *  at  present  generally  accepted 
definitions  of  primary  and  secondary  boycott  *  •  •  is  that  set  forth  by  the 
United  States  Supreme  Court  in  Duplex  Printing  Co.  v.  Deering .” 

38.  Compare  the  statement  of  Judge  Learned  Hand  in  IBEW  v.  NLRB, 
181  F.  2d  34.  37  (CA  2),  afTd  341  U.  S.  694 : 

The  gravamen  of  a  secondary  boycott  is  that  its  sanctions  bear, 
not  upon  the  employer  who  alone  is  a  party  to  the  dispute,  but  upon 
some  third  party  who  has  no  concern  in  it.  Its  aim  is  to  compel  him 
to  stop  business  with  the  employer  in  the  hope  that  this  will  induce 
the  employer  to  give  in  to  his  employees’  demands. 
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salesmen  themselves  whom  the  buyers  were  seeking  to 
induce  to  join  their  organization;  the  salesmen  themselves 
were  the  buyers’  immediate  adversaries  in  the  dislpute 
over  unionization.  Local  88  asked  its  members  onty  to 
“refrain  from  dealing”  with  the  salesmen;  it  did  not  ask 
or  induce  them  “to  exercise  coercive  pressure”  upon  their 
own  employers  ( Duplex  case,  supra).  The  response  wjhich 
Local  88  asked  of  its  membership  was  1 1  a  mere  withholding 
of  patronage  and  refusal  to  trade”.  (Frankfurter  & 
Greene,  supra. 

The  central  identifying  characteristic  of  a  secondary 
boycott,  a  strike  or  inducement  to  engage  in  a  stride — 
either  total  or  partial — against  a  neutral  employer!  for 
the  purpose  of  forcing  that  employer  to  cease  patronizing 
the  Union’s  adversaries,  is  precisely  what  is  lacking  in 
this  case.  This  was,  therefore,  “not  a  * secondary  [boy¬ 
cott’  in  the  usual  meaning  of  that  term.”  Douds  v.  Inter¬ 
national  Longshoremen's  Assn.,  224  F.  2d  455,  458  ((j}.  A. 
2),  cert,  den.,  76  S.  Ct.  117.  Yet  the  majority  declared 
that  this  was  a  “secondary  boycott”  (R.  743,  note  6,  744) ; 
indeed,  a  “direct  flaunting  of  the  explicit  provision  of 
the  statute”  (R.  741). 

i 

The  fact  that  in  withholding  their  patronage  from  Swjift’s 
non-union  salesmen  the  buyers  were  acting,  as  the  BjDard 
found  “on  behalf  of  their  employer”  (R.  759),  and  jthat 
their  action,  therefore,  terminated  business  dealing^  be¬ 
tween  Swift’s  salesmen  and  the  markets,  does  not  trans¬ 
form  the  buyer’s  refusal  to  purchase  from  a  “primary” 
into  a  “secondary”  boycott.  A  boycott  which  is  primary 
when  an  owner-buyer  pursuant  to  Union  inducement  re¬ 
fuses  to  patronize  a  non-union  salesman  does  not  become 
secondary  when  the  owner  vests  power  to  buy  onj  his 
behalf  in  an  agent,  and  the  agent,  on  behalf  of  the  ovfner, 
refuses  to  buy.  The  owners  who  had  delegated  authority 
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over  purchasing  to  a  buyer  did  business  with  Swift’s  sales¬ 
men  and  their  employer  only  through  the  buyer.  Once  the 
buyer  ceased  purchasing,  nothing  remained  to  be  done 
by  the  market  owner  to  accomplish  a  termination  of  busi¬ 
ness  between  the  market  and  Swift.  Consequently,  Local 
88 ’s  inducement  of  buyers  to  cease  purchasing  from  Swift 
salesmen  could  not  have  been  designed  to  “ coerce”  the 
owner  to  do  or  refrain  from  doing  anything.  The  definitive 
elements  of  a  secondary  boycott — that  it  be  directed  against 
a  neutral  employer  and  that  it  be  designed  to  coerce  him 
to  cease  doing  business  with  a  party  to  the  dispute — re¬ 
main  entirely  absent. 

Since  Congress  intended  to  and  did  preserve  and  protect 
the  right  of  labor  organizations  “to  bring  economic  pres¬ 
sure  to  bear”  upon  their  adversaries  “in  primary  labor 
disputes”  through  primary  strikes,  picketing  and  boy¬ 
cotts  (NLRB  v.  Denver  Bldg.  v.  Construction  Trades  Coun¬ 
cil,  341  U.  S.  675,  687,  692), 39  it  is  the  majority  of  the 
Board  by  its  decision,  not  the  petitioner  by  its  conduct, 
which  has  engaged  in  a  “direct  flaunting”  of  the  statute. 

The  scope  of  the  majority’s  attempted  outlawry  of  the 
primary  boycott  is  not  confined  to  its  use  in  organizational 
campaigns.40  Congress  clearly  and  deliberately  rejected 


39.  See  also.  DiGiorgio  Fruit  Corp.  v.  NLRB,  191  F.  2d  642.  649.  89 
U.  S.  App.  D.  C.  155,  162,  cert.  den.  342  U.  S.  869;  Sales  Drivers  v.  NLRB . 
37  LRRM  2166  (C.  A.  D.  C.),  decided  December  S,  1955:  NLRB  v. 
Service  Trades  Chauffeurs,  etc.,  191  F.  2d  65,  67  (C.  A.  2)  :  NLRB  v.  Gen¬ 
eral  Drivers,  etc.,  225  F.  2d  205.  209  (C.  A.  5),  cert.  den.  24  U.  S.  L.  Week. 
3156.  (December  6,  1955)  ;  Piezonski  v.  NLRB,  219  F.  2d  879.  882-883 
(C.  A.  4)  ;  NLRB  v.  Local  Union  No.  55,  218  F.  2d  226,  230  (C.  A.  10). 

40.  If  the  gravamen  of  the  complaint  lay  in  the  imposition  of  economic 
pressure  on  the  salesmen  to  induce  them  to  join  the  Union,  “the  complaint 
more  properly  would  have  relied  upon  Section  8(b)(1)(A).”  NLRB  jv. 
International  Rice  Milling  Co.,  341  U.  S.  665.  672.  But  Congress  did  not 
outlaw  the  use  of  economic  pressure  by  labor  organizations  in  organiza¬ 
tional  campaigns  through  primary  strikes,  picketing  or  boycotts.  Congress 
deliberately  rejected  provisions  of  the  House  Bill  which  would  have 
illegalized  “interference”  with  freedom  of  employees  to  “refrain  from  join¬ 
ing”  labor  organizations  by  primary  economic  weapons.  Cf.  Section  12(a) 
(2)  and  12(a)(3)(c)  of  H.  R.  3020,  80th  Cong.  1st  Sess.;  1  Leg.  Hist. 
L.  M.  R.  A.,  1947,  205-206.  with  93  Cong.  Rec.  4436,  2  Leg.  Hist.,  1207,  and 
Section  8(b)  (4)  (c)  of  the  Act  as  finally  adopted.  Amalgamated  Meat 
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the  attempt  by  opponents  of  the  bill  to  distinguish  between 
secondary  boycotts  in  terms  of  the  justification  or  merits 
of  the  union’s  position  vis-a-vis  its  adversaries,  Or  the 
nature  of  the  demands  it  was  making,  in  the  primary 
dispute.  93  Cong.  Rec.  4198.  Consequently,  to  sustain  the 
majority’s  position  here  would  mean  that  if  a  mea|  com¬ 
pany  discharged  its  salesmen  for  joining  the  Unioiji,  and 
replaced  them  with  others,  the  Union  would  be  engaging 
in  an  unlawful  secondary  boycott  if  it  asked  its  member- 
buyers  to  support  their  discriminatorily  discharged  fellow 
members  by  refusing  to  patronize  the  non-union  rejplace- 
ments. 

This  result  is  so  at  war  with  Congress’  intention  to  pre¬ 
serve  to  labor  organizations  the  right  to  bring  economic 
pressure  to  bear  “on  offending  employers  in  primary 
labor  disputes”41  that  it  should  not  be  reached  unless  the 
clear  language  of  the  statute,  fairly  read  and  applied, 
requires  it.42  As  we  shall  now  demonstrate,  farj  from 
requiring  that  result,  the  language  of  the  statute  fbrbids 
it.  To  reach  its  conclusion,  the  majority  was  compelled 
to  misread,  rewrite,  or  ignore  virtually  every  word  of 
Section  8(b)(4). 


Cutters  and  Butcher  Workmen,  Local  576  v.  Johnson .  Kan.  .J .  280 

P.  2d  182.  36  L.  R.  R.  M.  2511,  2520  (1955).  Bowing  to  the  legislative 
history,  the  Board  has  consistently  held  that  utilization  of  primary  Econom¬ 
ic  pressure  by  a  labor  organization  to  foster  organization  does  not  violate 
Section  8(b)  (1)  (A)  :  Perry  Norvell  Co..  80  NLRB  225,  238-241;  Watson's 
Specialty  Store.  80  LRB  533,  539.  It  was  in  reliance,  inter  alia,  upon 
these  decisions  that  the  General  Counsel  refused  to  issue  a  complaint 
against  Local  SS’s  organizational  picketing  at  Swift’s  premises,  insofar  as 
it  was  alleged  that  the  picketing  was  designed  to  “coerce”  the  salesmen 
in  the  exercise  of  rights  granted  them  by  Section  7.  The  short  of  it  is 
that  like  Mr.  Justice  Holmes’  policemen,  who  have  a  constitutional  right 
to  talk  politics  but  no  constitutional  right  to  be  policemen.  Swift’s  sales¬ 
men  have  a  right  to  refrain  from  joining  the  Union,  hut  they  have  rio  right 
to  demand  that  their  customers  who  are  Union  adherents  patronise  them 
rather  than  other  salesmen  who  are  fellow-members  of  the  Union. 

41.  NLRB  v.  Denver  Bldg.  &  Construction  Trades  Council,  suprq.,  p.  40. 

42.  Cf.  Douds  v.  International  Longshoremen's  Assn.,  224  F.  2d  455,  459 
(C.  A.  2),  cert,  den.,  76  S.  Ct.  117. 


III.  Section  8(b)  (4)  Does  Not  Outlaw  Local  88’s  Primary 
Boycott  of  Swift’s  Non-Union  Salesmen. 

Section  8  (b)  (4)  (A)  reads  as  follows: 

8  (b)  It  shall  be  an  unfair  labor  practice  for  a 
labor  organizations  or  its  agents — 

(4)  to  engage  in,  or  to  induce  or  encourage  the  em¬ 
ployees  of  an  employer  to  engage  in,  a  strike  or  a 
concerted  refusal  in  the  course  of  their  employment, 
to  use,  manufacture,  process,  transport,  or  otherwise 
handle  or  work  on  any  goods,  articles,  materials,  or 
commodities  or  to  perform  any  services,  where  an 
object  thereof  is:  (A)  forcing  or  requiring  any  em¬ 
ployer  or  self-employed  person  to  join  any  labor  or 
employer  organization  or  any  employer  or  other  per¬ 
son  to  cease  using,  selling,  handling,  transporting, 
or  otherwise  dealing  in  the  products  of  any  other 
producer,  processor,  or  manufacturer,  or  to  cease 
doing  business  with  any  other  person;  *  *  *. 

To  establish  a  violation  of  that  Section,  two  separate 
elements  must  be  proved:  one,  an  unlawful  objective,  to 
force  a  neutral  employer  to  cease  doing  business  with 
another  person ;  two,  unlawful  means — inducement  or  com¬ 
mission  of  a  strike  or  partial  strike.  As  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit  put  it  in  Joliet 
Contractors  Association  v.  NLRB,  202  F.  2d  606,  608,  cert, 
den.,  346  U.  S.  824: 

More  specifically,  the  objective  sought  to  be  accom¬ 
plished  by  the  union,  while  material,  is  alone  not  suf¬ 
ficient;  it  only  becomes  a  violation  when  achieved  in 
the  manner  specified,  that  is,  by  engaging  in  a  strike 
or  by  inducing  or  encouraging  employees  to  do  so 
or  to  engage  in  a  concerted  refusal  in  the  course  of 
their  employment.  "While  we  agree — that  the  union 
activities  referred  to  might  furnish  the  inducement 
or  encouragement  for  employees  to  strike  or  to  engage 
in  a  concerted  refusal  to  work,  yet  this  would  not 
constitute  a  violation  in  the  absence  of  such  strike 
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or  concerted  refusal  on  the  part  of  the  employees  “in 
the  course  of  their  employment.’  *  The  objective  must 
be  accomplished  by  the  specific  means  which  the  section 
defines  and  not  otherwise. 

In  this  case,  the  majority  failed  to  establish  either  that 
petitioner’s  objective  or  the  means  used  to  attain  it  Wre 
within  the  scope  of  the  statute. 

I 

A.  Local  88 ’s  Appeals  Were  Addressed  to  the  Buyers  in  Their 
Capacity  as  Purchasing  Agents  for  Their  Employers ;  in  That 
Capacity  the  Buyers  Were  Not  “Employees”  Within  the 
Meaning  of  Section  8(b)(4). 

Under  Section  8(b)(4),  to  be  unlawful  inducement  must 
be  directed  to  “employees”.  Section  2(2)  of  the  Act 
defines  “employer”  to  include  “any  person  acting  as  an 
agent  of  an  employer”.  Inducement  directed  to  ari  em¬ 
ployer,  or  to  any  person  in  his  capacity  as  agent  of  an 
employer,  is  exempt  (Of.  R.  744,  note  8).4S 

By  vesting  discretionary  authority  in  the  buyers  to 
make  meat  purchases  for  the  markets,  the  owners  piade 
the  buyers  their  agents  in  the  field  of  purchasing.  Qui 
facit  per  alium  facit  per  se.  In  exercising  this  discre¬ 
tionary  authority  the  buyers  were,  pro  tanto,  acting  as 
agents  of  their  employers,  even  though,  in  performing 
other,  non-discretionary,  functions,  such  as  cutting,  gap¬ 
ping  or  selling  meat,  they  may  have  been  acting  entirely  as 
employees.  When  the  Union  appealed  to  the  buyers  to 
purchase  from  one  rather  than  another  class  of  salesmen, 

43.  Washington  Coca-Cola,  Bottling  Works  v.  NLRB,  220  F.  2d  380 

(C.  A.  D.  C.) . U.  S.  App.  D.  C . affirming  107  NLRB  229, 

304-305: 

Although  it  was  established  on  the  record  that  Jackson’s  position 
at  the  store  was  simply  that  of  an  employee,  we  find  that  fat  the 
time  the  inducement  was  directed  to  himl  *  *  •  he  was  acting  as 
a  representative  of  Proprietor  Ryland,  and  that  the  remarks  of  the 
pickets  were  addressed  to  him  in  that  capacity. 

Arkansas  Express ,  92  NLRB  255,  265-266;  Clyde  if.  Furr,  98  NLRB  1288, 
1289;  Ferro-Co.  Corp.,  102  NLRB  1660,  1661.  1666:  “[The  Union  agentl 
spoke  to  him  as  a  representative  of  management  and  not  as  an  employee.” 
See  also,  cases  cited  note  32,  p.  31,  supra . 


I 
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its  appeal  was  therefore  directed  to  performance  in  their 
capacity  as  “agents”  of  their  employers,  and  not  to  their 
performance  as  “employees”.  Indeed,  the  majority  ex¬ 
pressly  found  that  what  petitioner  did  was  to  induce  the 
buyers  “to  refuse  on  behalf  of  their  employer  to  buy  Swift 
products  from  Swift  salesmen”  (R.  759,  italics  added). 
The  finding,  therefore,  is  that  in  exercising  the  power  to 
purchase  and  to  refrain  from  purchasing  the  buyers  were 
agents  of  their  employers,  and  that  petitioner  appealed  to 
them  in  that  capacity.  Clearly,  the  fact  that  the  buyers 
were  also  members  of  the  union  did  not  affect  their 
status  as  agents  of  the  employer.44 

It  was  apparently  to  avoid  this  obvious  bar  to  a  con¬ 
clusion  of  violation  that  the  majority  superimposed  upon 
the  unlimited  delegation  of  authority  from  the  owners 
to  the  buyers  implied  instructions  that  buyers  were  to 
use  only  “objective  criteria”  and  were  to  disregard  the 
salesmen’s  union  or  non-union  affiliation,  in  determining 
winch  to  patronize.45  But  in  creating  these  non-existent 
instructions,  the  majority  evidently  overlooked  Section 
2(13)  of  the  Act.  That  Section  provides: 

(13)  In  determining  whether  any  person  is  acting 
as  an  ‘agent’  of  another  person  so  as  to  make  such 
other  person  responsible  for  his  acts,  the  question 
of  whether  the  specific  acts  performed  were  actually 
authorized  or  subsequently  ratified  shall  not  be  con¬ 
trolling. 

Even  if  it  be  assumed  that  the  limitations  implied  by 
the  majority  had  actually  been  imposed  by  the  market 

44.  Arkansan  Express.  Inc..  92  NLRB  255,  266:  “Neither  the  definition” 
of  employers  and  their  agents  nor  the  “exclusion  of”  employers  and  their 
agents  “from  the  term  ‘employee’  provide  for  special  treatment  of  union 
adherents.” 

45.  There  is,  of  course,  nothing  in  the  record  to  show  that  petitioner 
was  aware  of  any  such  implied  instructions.  “Secret  instructions”  from 
a  principal  to  an  agent  cannot  adversely  affect  the  rights  of  a  third  party. 
Wiltlin  v.  Giacalione,  171  F.  2d  147,  14S  (CADC),  84  U.  S.  App.  D.  C. 
140,  141. 
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owners,  certainly  the  market  owners  would  have  been 
“  responsible  ”,  under  ordinary  principles  of  agency^  for 
the  acts  of  their  buyers  in  making  purchases  from  Sales¬ 
men  of  other  companies  rather  than  Swift.  Whether  the 
buyer’s  choice  of  one  salesman  rather  than  another!  was 
“actually  authorized  or  subsequently  ratified”  cannot  be 
“controlling”  in  determining  the  scope  of  the  buyers’ 
agency.46 

Moreover,  Section  2(13)  demonstrates  the  force  of  the 
evidence  (pp.  11-12, 13,  supra),  discounted  by  the  majority, 
that  many  owners  specifically  approved  of  and  that  no 
market  owner  objected  to  his  buyer’s  cooperation  in  the 
Union’s  program.  Subsequent  ratification  cures  any  con¬ 
ceivable  defect  in  the  agent’s  initial  authority,  and  where, 
as  here,  each  owner  must  have  known  of  his  buyer’s  com¬ 
pliance  with  the  union’s  policy,  ratification  is  showja  by 
the  market  owners’  silence  no  less  than  by  their  explicit 
approval.47 


46.  The  majority’s  assertion  that  the  act  of  an  agent  is  not  within  the 
course  or  scope  of  his  authorization  unless  it  is  motivated  “solely  6 y  con¬ 
cern  for  the  employer's  interest "  (R.  744,  742),  misconceives  the  common 
law  rule  which  is  that  an  agent’s  act  “is  not  within  the  scope  of  the  em¬ 
ployment  if  it  is  done  for  the  agent's  purposes  only''  (italics  added).] M.  J. 
Uline  v.  Cashdan,  171  F.  2d  132,  133  (CADC),  S4  U.  S.  App.  D.  C.  ?8,  59. 
The  majority  did  not  even  purport  to  claim  that  the  buyers  acted  “for 
their  own  purposes  only."  Moreover,  even  that  rule  is  applicable  only 
when  “the  act  of  the  servant  is  totally  unrelated  to  what  he  was  hired 
to  do.’’  Novick  v.  Gouldsberry,  173  F.  2d  496,  501  (C.  A.  9).  Whejn  the 
agent  is  exercising  the  very  power  conferred  upon  him  by  his  principal, 
“in  a  matter  entrusted  to  his  management  or  control,”  ( Peyser  v.  yolsk, 
119  F.  2d  462  (CADC),  74  U.  S.  App.  D.  C.  1,  as  the  buyers  w^re  in 
this  case,  “the  question  is  not  one  of  authority  as  between  the  principal 
and  the  agent.”  Novick  case,  supra.  The  agent  is  then  acting  qua  agent 
even  if  the  specific  action  taken  “is  without  authority  or  is  directly  con¬ 
trary  to  express  orders”.  (Ibid.) 

47.  Restatement  Law  of  Agency ,  Sections  94,  43  (2)  ;  Standard  Gil  Co. 
v.  Lyons,  130  F.  2d  965,  968  (C.  A.  8)  ;  Emco  Mills  v.  Isbrandtsen  Co., 
210  F.  2d  319,  324  (C.  A.  8)  ;  Valaske  v.  Wirtz,  106  F.  2d  450,  451  (C.  A. 
6)  ;  Dames  v.  Lahann,  145  F.  2d  656,  659-660  (C.  A.  10)  ;  cf.  Witljin  jv. 
Ciacalone.  171  F.  2d  147,  148  (CADC),  84  U.  S.  App.  D.  C.  140,  141 H 
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B.  Each  Market  Owner  Authorized  Only  One  Employee  to  Act 
as  Buyer.  Local  88 ’s  Appeal  Was  Therefore  Not  Directed 
to  “Employees  of  Any  Employer”  Within  the  Meaning  of 
Section  8(b)(4). 

Evidencing  its  intention  to  limit  to  strikes  and  partial 
strikes  the  means  which  it  illegalized,  Congress  provided 
in  Section  8(b)(4)  that  to  be  unlawful  union  inducement 
must  be  directed  to  “ employees  of  any  employer”.  Con¬ 
gress  thereby  made  it  clear  that  the  refusal  of  a  single 
employee  of  any  employer  to  perform  work  in  the  course 
of  his  employment,  or  inducement  of  such  refusal,  could 
not  constitute  a  violation,  for  action  by  a  single  employee 
cannot  amount  to  a  strike  against  his  employer.  As  the 
Board  said  in  Denver  Building  &  Construction  Trades 
Council  and  Gould  and  Preisner,  82  NLRB  1195,  1197 : 

The  Trial  Examiner  found  in  effect  that  by  causing 
Moller  to  quit  his  employment  'with  LoSasso,  the 
Council  and  Carpenters  engaged  in  a  strike  within 
the  meaning  of  Section  8(b)(4)(A)  of  the  Act.  We 
do  not  agree.  Consistent  with  common  usage  of  the 
word  “strike”  implying  collective  or  group  action  by  a 
number  of  employees  the  Board  has  always  defined  a 
strike  as  a  combined  effort  on  the  part  of  a  body  of 
workers  employed  by  the  same  employer  to  enforce 
a  demand  by  withdrawal  of  their  services.  (Italics 
added.) 

In  the  instant  case,  the  Board  conceded  that  “each 
market  owner  authorized  only  one  of  his  employees  to  act  as 
buyer”  (R.  744,  note  7),  and  that  the  union’s  inducement, 
insofar  as  relevant,  could  therefore  have  been  directed  to 
only  one  employee  of  any  employer.  The  majority  held 
the  inducement  illegal,  however,  because  it  found  that  “the 
Union’s  intention  was  to  induce  large  numbers  of  em¬ 
ployees  of  different  employers  to  engage  in  parallel  action 
aimed  at  Swift  products”  {ibid). 
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This  reasoning  entirely  misses  the  point.  It  establishes, 
at  most,  that  in  some  sense  the  action  which  the  Union 
sought  to  induce  was  “concerted”.  But  see  pp.  47-48, 
infra.  It  does  not  begin  to  satisfy  the  statutory  require¬ 
ment  that  the  inducement,  to  be  illegal,  must  have  been 
directed  to  more  than  one  employee  of  the  same  employer. 
It  was  precisely  to  establish  this  requirement  that  Congress 
added  the  words  “of  any  employer,”  after  the  word  “ em¬ 
ployees”  in  Section  8(b)(4).  Compare  Section  2(3).  j  The 
very  case  which  the  majority  cites  as  authority  for  its 
ruling,  Direct  Transit  Lines ,  92  NLRB  1715,  1721,  points 
up  the  fallacy.  In  that  case,  as  the  opinion  showsj  the 
Union’s  inducement  was  addressed  to  three  truck  drivers, 
all  of  whom  were  employees  of  the  same  employer. 

In  Joliet  Contractors  Association  v.  NLRB ,  202  I«\  2d 
606,  612,  cert.  den.  346  U.  S.  824,  the  Court  of  Appeal^  for 
the  Seventh  Circuit  considered  the  problem  presented 
where  a  union  seeks  to  induce  a  work  stoppage  by  njiany 
employees,  each  employed  by  a  different  employer. 
Squarely  applicable  is  the  court’s  statement  that  “if  there 
is  only  one  glazier  on  each  of  several  jobs  and  they  each 
refuse  to  work,  it  is  not  a  violation.”  Unable  to  meet 
this  point,  the  majority  simply  ignored  it,  thereby  writing 
the  words  “of  any  employer”  out  of  Section  8(b) (4)'h48 

i 

I 

C.  The  Action  Which  Local  88  Induced  the  Buyers  to  'Take 
Was  Not  “Concerted”  Within  the  Meaning  of  Section 
8(b)(4). 

j 

As  Member  Murdock  pointed  out  in  his  dissenting  cjpin- 
ion  (R.  754-755),  the  reasoning  of  the  Board  in  the  Direct 
Transit  Lines  case,  supra,  on  which  the  majority  here 
predicated  its  conclusion  that  the  action  of  the  buyerjs  in 

48.  In  this,  as  in  other  instances,  the  Board  ignored  the  elementary 
rule  that  “a  statute  should  be  construed  so  that  effect  is  given  to  all  its 
provisions,  so  that  no  part  will  be  inoperative  and  superfluous,  *  j*  *” 
Sutherland,  Statutory  Construction,  3rd  Ed.,  §  4705. 
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this  case  was  “concerted”  is  squarely  in  conflict  with 
the  holding  of  the  Supreme  Court  of  the  United  States  in 
NLRB  v.  International  Rice  Milling  Co.,  341  U.  S.  665,  671. 

In  that  case,  the  Supreme  Court  considered  whether 
picketing,  insofar  as  it  was  aimed  at  inducing  all  em¬ 
ployees  of  neutral  employers  who  approached  the  picket 
line  not  to  cross,  was  designed  to  evoke  concerted  action 
hv  them  within  the  meaning  of  Section  8(b)(4)  or  merely 
individual  action  on  their  part.  The  Court  held: 

A  union’s  inducements  or  encouragements  reach¬ 
ing  individual  employees  of  neutral  employers  only  as 
they  happen  to  approach  the  picketed  place  of  busi¬ 
ness  generally  are  not  aimed  at  concerted,  as  dis¬ 
tinguished  from  individual,  conduct  by  such  em¬ 
ployees.  Generally,  therefore,  such  actions  do  not 
come  within  the  proscription  of  §  8(b)  (4),  *  *  *. 

Here,  the  action  which  Local  88  induced  the  buyers  to 
take  was  to  occur  only  when  a  Swift  salesman  happened 
to  approach  a  particular  buyer  to  solicit  an  order.  The 
buyer  was  then  to  urge  the  particular  salesman  to  join 
the  Union,  and  to  refuse  to  place  an  order  with  him  if 
he  refused.  Clearly,  such  action  is  even  more  character¬ 
istically  “individual”  than  is  the  action  of  neutral  em¬ 
ployees  in  refusing  to  cross  a  picket  line  as  each  ap¬ 
proaches  it.  That  parallel  acts  are  to  be  engaged  in  by 
many  employees,  and  that  the  object  sought  by  each  is 
identical,  does  not,  as  the  Rice  Milling  case  squarely  holds, 
transform  “individual”  into  “concerted”  action,  within 
the  meaning  of  Section  8(b)(4).49 

49.  The  distinction  between  individual  and  concerted  action  is 
sharpened  by  the  Supreme  Court’s  decision,  on  the  same  day,  in  NLRB 
v.  Denver  Bldg.  <t  Construction  Trades  Council,  341  U.  S.  675,  that 
picketing  which  amounted  to  “a  signal”  to  many  members  of  the  Union 
employed  on  the  same  job  to  “leave  the  job”  at  the  same  time  and 
“remain  away  until  otherwise  ordered”  induced  concerted  strike  action. 
The  question,  of  course,  is  not  whether  similar  inducement  is  directed 
to  many  employees  at  the  same  time;  the  question  is  whether  the  action 
they  are  induced  to  take  is  concerted. 


D.  Local  88  Did  Not  Induce  Any  Buyer  to  Disobey  Any  Instruc¬ 
tion  or  Order  of  His  Employer.  It  Therefore  Did  Not  Ijnduce 
Any  “Refusal”  Within  the  Meaning  of  Section  8(b)(4). 

Making  even  more  explicit  its  purpose  to  confine  to 
strikes  and  partial  strikes  the  means  it  was  undertaking 
to  outlaw,  Congress  included  in  its  definition  of  partial 
strike  the  phrase  “concerted  refusal  in  the  course  of  their 
employment.”  It  is  apparent  that,  in  context,  the! term 
“refusal”  refers  to  disobedience  by  his  employees!  of  a 
neutral  employer’s  own  orders  or  instructions.50  a|s  the 
Board  stated  in  Rabouin,  d.b.a.  Conway’s  Expres's,  87 
NLRB  972,  982,  affirmed,  sub  nom,  Rabouin  v.  NLR$,  195 
F.  2d  906  (CA  2),  to  establish  inducement  of  a  “refusal” 
within  Section  8(b)(4),  it  must  be  shown  that  employees 
of  a  neutral  employer  were  induced  to  display  “concerted 
insubordination”  toward  their  own  employer. 


As  Senator  Murdock  observed  (R.  750),  in  the  usuaj  par¬ 
tial  strike  case  which  falls  within  the  confines  of  Section 
8(b)(4),  a  union  induces  “employees,  charged  witi  the 
duty  of  handling  or  working  on  goods  entering  the  em¬ 
ployer’s  establishment  [to]  refuse  to  work  on  a  nonunion 
company’s  products.”  When,  under  such  circumstances, 
without  his  employer’s  consent  in  advance  {Conway  case, 
supra),  an  employee  ceases  to  do  some  of  the  wor|k  his 
employer  has  hired  him  to  do,  he  is,  normally,  “disobeying 
the  orders  of  his  employer”  (R.  753).  And,  when  a  jlabor 
organization  induces  employees  so  to  act  without  reference 
to  their  own  employer’s  desires,  it  may  not  be  necessary 
to  prove  that  the  employer  did  not  “give  [his]  employees 
permission  to  engage  in  such  conduct”  by  showing  that 
after  the  stoppage  occurred  he  uttered  “futile  wor<5s  of 
insistence  or  prayerful  request  to  [his]  employees  to  do 
their  own  work.”  Irvin  J .  Cooper,  et  al 101  NLRB  1284, 


1289,  1293,  1294. 


defined  “strikers”  as  employees  engaged  “in  a  concerted  refusal  to  Work. 
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In  the  instant  case,  however,  petitioner  admittedly  did 
not  induce  the  buyers  to  disregard,  but  rather  induced 
them  to  comply  with,  their  own  employer’s  wishes  with 
reference  to  purchasing  from  Swift  salesmen  (pp.  9-10, 
supra).  And  the  record,  of  course,  does  not  show  that  any 
buyer  had  previously  been  instructed  by  his  employer  to 
purchase  from  Swift’s  salesmen  rather  than  from  their 
competitors.  There  is,  therefore,  no  basis  for  the  majority’s 
inference  (R.  744),  that  merely  because  the  buyers  had 
purchased  from  Swift’s  salesmen  in  the  past,  the  market 
owmers  desired  that  they  should  continue  to  do  so  once 
petitioner’s  campaign  to  organize  the  salesmen  began. 

Under  these  circumstances,  nothing  less  than  an  actual 
request  by  their  employers  that  they  purchase  from  Swift’s 
salesmen  could  suffice  to  support  a  finding  that  by  the  act 
of  not  purchasing  the  buyers  were  engaged  in  a  “refusal”. 
NLRB  v.  Columbian  Enameling  &  Stamping  Co.,  306  U.  S. 
292,  297-298.  The  buyers  “cannot,  under  the  statute,  be 
charged  writh  refusal  of  that  which  is  not”  shown  to  have 
been  requested  of  them  by  their  employers  (Ibid.). 

E.  The  Course  of  the  Buyer’s  Employment  as  Established  by 
Their  Employers  Did  Not  Require  That  They  Purchase 
Meat  from  Swift  Salesmen.  There  Was  Therefore  No  In¬ 
ducement  of  Buyers  to  Refrain  from  Performing  Any  Act 
Required  of  Them  “in  the  Course  of  Their  Employment.’’ 

In  addition  to  requiring  disobedience  of  orders,  Con¬ 
gress  took  pains  to  assure  that  disobedience  w’ould  be  un¬ 
lawful  only  if  the  orders  involved  were  ones  which  the  em¬ 
ployer  could  properly  issue  wfithin  the  confines  of  the 
particular  employment  relationship.  To  accomplish  this 
result,  Congress  added  the  phrase  “in  the  course  of  their 
employment.”  That  phrase  would  have  been  w'holly  super¬ 
fluous  if  Congress  had  desired  to  extend  the  reach  of  the 
Section  to  any  activity  in  which  the  employees  engaged 
qu-a  employees.  For  the  preceding  limitation  of  the  prohi- 
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bition  to  inducement  of  “employees”  amply  sufficed  pre¬ 
clude  its  extension  to  acts  performed  by  employees  in  |other 
capacities,  e.  g.,  as  private  consumers  or  as  “agents”  of 
their  employer. 

Congress  did  not,  of  course,  define  the  “course  ojf  em¬ 
ployment”  for  all  or  any  particular  employees.  Ijt  left 
that  function  where  it  has  always  been,  in  the  employer 
and  his  employees  or  their  bargaining  agent.  Cf.  Section 
8(b)(4)(D).  Accordingly,  if  an  employer  and  a  lab<j>r  or¬ 
ganization  representing  his  employees  agree  to  exclude 
from  the  course  of  the  employee’s  employment  wofk  on 
products  destined  to  or  received  from  an  employer!  who 
is  “unfair”,  a  subsequent  refusal  of  the  employees  to 
work  on  such  goods  does  not  occur  “in  the  course  of  j  their 
employment”  within  the  meaning  of  Section  8(b)(4).  Pitts¬ 
burgh  Plate  Glass  Co.,  105  NLRB  740,  744,  see  j  also, 
Rnbouin  v.  NLRB,  195  F.  2d  906,  912  (C.  A.  2).51 

The  “course  of  employment”  requirement  further  dem¬ 
onstrates  the  fallacy  of  the  majority’s  reasoning!  that 
merely  because  the  buyers  would  have  continued  to  pur¬ 
chase  from  Swift’s  salesmen  but  for  the  Union’s  induce¬ 
ment  (R.  744),  the  Union,  by  inducing  change,  violated  the 
Act.  To  establish  that  discontinuance  of  a  prior  practice 
amounted  to  a  refusal  in  the  “course  of  employment”  it 
must  first  appear  that  the  employees  were  required  by 
the  course  of  their  employment  to  continue  the  practice 
unchanged.  Where,  as  in  the  “hot  cargo”  clause  (jases, 
an  event  occurs — union  declaration  that  the  primary  em¬ 
ployer  and  his  products  are  unfair — which  terminates  the 

51.  A  majority  of  the  Board,  as  recently  reconstituted,  has  attempted 
to  reverse  the  rule  of  the  Pittsburgh  case.  Sand  Door.  113  NLRB  No.  123, 
36  LRRM  1478.  In  doing  so,  the  new  majority,  in  the  teeth  |of  the 
Supreme  Court’s  holding  in  American  National  Insurance  Co.  v.  NLRB, 
343  IJ.  S.  395.  has  arrogated  to  itself  authority  to  supersede  arrangements 
as  to  work  assignments  made  by  private  parties  through  the  statutory 
procedure  of  collective  bargaining  with  arrangements  which  the  majority 
regards  as  preferable.  The  same  officious  intermeddling  pervades  the 
majority’s  decision  in  this  case,  where  they  write  new  instructions ;  to  the 
buyers  as  to  how  to  perform  their  job  duties,  instructions  different,  as 
the  record  shows,  from  those  which  the  buyer’s  employers  actuaUy  gave 
them. 

i 

i 
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secondary  employees’  obligation  to  their  employer  to 
handle  the  goods,  subsequent  non-handling  is  not  a  “re¬ 
fusal  in  the  course  of  their  employment.”  Where,  as  in 
this  case,  because  of  the  discretion  vested  in  the  buyers, 
they  were  never  required  to  purchase  from  Swift’s  sales¬ 
men,  a  fortiori f  their  mere  discontinuance  of  such  pur¬ 
chases  can  not  amount  to  “refusal  in  the  course  of  their 
employment.”  As  the  Trial  Examiner  put  it:  “If  an 
owner  does  not  choose  to  require  an  employee  to  handle 
Swift  products,  then  it  would  seem  that  solicitation  by  the 
Union  to  the  employees  not  to  handle  Swift  goods  'would 
not  fit  within  the  words  of  the  statute.”  (R.  695.) 

F.  Buying  Is  Not  One  of  the  Services  Enumerated  in  or  Com¬ 
prehended  by  Section  8(b)(4).  Inducement  Limited  to  Re¬ 
fusal  to  Buy  Is  Therefore  Not  Illegal. 

Congress  took  jjains  to  specify  the  nature  and  class  of 
work  tasks  which  labor  organizations  were  precluded  from 
inducing  employees  not  to  perform  in  the  course  of  their 
employment.  Congress  provided  that  employees  were  not 
to  be  induced  to  refuse  to  “use,  manufacture,  process, 
transport,  or  otherwise  handle  or  work  on  any  goods,  arti¬ 
cles,  materials  or  commodities  or  perform  any  services.” 

Under  normal  principles  of  statutory  construction,  a  de¬ 
tailed  listing  of  certain  types  of  activity  which  are  per¬ 
formed  by  employees  in  the  course  of  their  employment 
itself  implies  that  other  and  different  types  are  excluded. 
Inclusio  unis  est  exdusio  alteris.  And  where,  as  here,  the 
detailed  listing  is  followed  by  a  catch-all  phrase  such  as 
“otherwise  handle”  or  “services”,  the  maxim  ejusdem 
generis  limits  the  effect  of  the  general  language  to  activi¬ 
ties  of  the  same  type  or  class  as  those  specified. 

Buying,  as  the  Examiner  and  Member  Murdock  found 
(R.  693,  754),  and  as  we  demonstrate  below,  is  not  the 
same  type  or  class  of  activity  as  any  listed  in  Section 
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8(b)(4).  For  this  reason  alone  the  Board  should  have 
held  that  inducement  directed  to  buying  was  not  cohered 
by  the  Act.  But  instead  of  applying  normal  principles  of 
statutory  construction,  the  majority  looked  to  the  lejgisla- 
tive  history  (R.  742),  which,  of  course,  is  silent  on  the 
point  (R.  752).  Finding  no  support  there  for  what!  they 
termed  a  “restrictive  interpretation, ”  the  majority!  pro¬ 
claimed  that  it  was  “ convinced’ ’  that  a  “narrow  interpre¬ 
tation  is  unwarranted.”  The  majority’s  “broad”  (inter¬ 
pretation  in  that  Section  8(b)(4)  comprehends  everyj  task 
an  employee  may  perform  as  “employee”  or  “agent”  of 
his  employer  (R.  743). 

The  majority  thus  writes  Congress’  detailed  enumeration 
of  specific  employee  functions  out  of  the  Act  entirely.  If 
Congress  had  intended  the  result  which  the  majority  at¬ 
tains,  it  would  have  used  two  simple  words,  “do  anything”, 
instead  of  the  lengthy  phrase  it  actually  used,  lit  is 
because  such  a  process  thwarts  rather  than  effectuates 
the  will  of  Congress  that  the  Supreme  Court  ho^ds  it 
impermissible  “to  generalize  where  Congress  has  cjiosen 
to  specify.”  Amalgamated  Clothing  Workers  v.  Rickman 
Bros.,  348  U.  S.  511,  517. 

There  are  many  reasons  why  buying  should  not  lie  re¬ 
garded  as  one  of  the  “services”  comprehended  by  Section 
8(b)(4).  In  the  first  place,  unlike  any  of  the  other  Iwork 
tasks  or  services  listed,  buying  is  normally  performed  by 
the  employer  himself,  or  by  a  manager  or  supervisor,  not 
by  employees.  Since  the  only  purpose  of  the  listing  was 
to  encompass  work  tasks  normally  performed  by  employ¬ 
ees,  this  alone  accounts  for  the  deliberate  omission  ofj  buy¬ 
ing  from  the  list. 

Secondly,  as  Member  Murdock  observed  (R.  753),  jwhen 
an  employer  does  delegate  the  buying  function  to  an  em¬ 
ployee,  he  grants  this  authority  “only  to  executives  and 
trusted  lieutenants,  whom  the  Board  invariably  excludes 
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from  bargaining  units  of  employees.  Such  persons  be¬ 
cause  of  their  extraordinary  authority  to  act  on  behalf  of 
and  bind  their  employers  are  designated  as  managerial 
representatives.”52  Congress  was  presumably  aware  of 
these  holdings53  and  acted  upon  them  in  omitting  buying, 
as  it  omitted  other  managerial  functions,  from  the  class  of 
acts  which  were  insulated  from  union  inducement  by  Sec¬ 
tion  8(b) (4). 

Thirdly,  Congress  intended  to  outlaw  only  one  class  of 
secondary  boycott — that  effectuated  by  a  strike  or  partial 
strike.  Refusal  to  buy,  of  course,  is  not  a  strike  of  any 
character — it  is,  by  definition,  a  boycott.  And  Congress 
did  not  intend  to  outlaw  purchase  boycotts,  whether  pri¬ 
mary  or  secondary.54  As  Professor  Dennis  has  stated:55 

The  entire  class  of  purchase  boycotts  remains  un¬ 
affected  by  the  [Taft-Hartley]  Act.  This  applies  to 
both  purchase  boycotts  directed  at  the  primary  em¬ 
ployer  and  purchase  boycotts  aimed  at  secondary 
employers  or  persons. 

There  is  nothing  in  the  terms  of  the  Act,  the  legislative 
history,  or  in  reason,  to  support  the  majority’s  suggestion 
(R.  742,  note  5),  that  the  immunity  of  purchase  boycotts 
applies  only  to  those  who  purchase  for  their  own  use  and 
not  to  those  who  purchase  for  resale.  The  nature  of  the 
act  performed,  not  the  purpose  for  which  goods  are  pur¬ 
chased,  or  the  capacity  of  the  buyer,  is  the  determinative 
factor. 

In  addition  to  their  “broad”  interpretation  of  Section 

52.  See.  c.g.,  South  Georgia  Pecan  Co.,  S5  NLRB  591.  See  also  NLRB 
17th  Ann.  Rep.  p.  91 ;  Barrett  Div.  Allied  Chemical  d  Dye  Corporation, 
65  NLRB  903,  905;  Vulcan  Corp.,  58  NLRB  733,  736;  Hudson  Motor  Co., 
55  NLRB  509,  and  Charles  Livingston,  Inc.,  86  NLRB  30. 

53.  Cf.  NLRB  v.  Gullett  Gin  Co.,  340  U.  S.  361,  365-366. 

54.  NLRB  v.  Electronics  Equipment  Co.,  194  F.  2d  650  (C.  A.  2)  ; 
The  Hoover  Co.  v.  NLRB,  191  F.  2d  380  (C.  A.  6)  ;  Crowley's  Milk  Co., 
Inc.,  102  NLRB  996;  Consolidated  Frame  Co.,  91  NLRB  1295,  1299. 

55.  The  Boycott  Under  the  Taft-Hartley  Act,  Third  Annual  Conference 
on  Labor,  New  York  University  (1950),  p.  367,  at  p.  373. 
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8(b)(4),  the  majority  stated  that  they  were  also  predi¬ 
cating  their  conclusion  upon  the  “reasons  *  *  *  set  forth 
by  the  Trial  Examiner  and  adopted  by  the  Board  in|  the 
case  of  Western,”  93  NLRB  336,  345,  355.  In  that  base, 
as  the  instant  Intermediate  Report  points  out  (R.  02), 
the  Examiner  found  that  the  Union  had  expressly  and  by 
specific  resolution  urged  the  buyers  to  refuse  bot^i  to 
buy  the  primary  employer’s  product  and  to  handle  (z.e., 
display,  wrap,  and  sell)  those  products  which  the  employer 
introduced  into  the  store  (93  NLRB  at  344).  The  Examiner 
concluded  that  when  the  Union  in  that  context  thereafter  in¬ 
duced  the  buyers  not  to  “buy,”  that  term,  as  used  and  un¬ 
derstood  comprehended  “handle”  as  well  (93  NLRB  at|343- 
344).  In  addition,  the  Examiner  in  Western  used  language 
which  suggests  (93  NLRB  at  355)  that  if  a  buyer  has  dther 
duties  in  addition  to  buying,  inducement  of  the  buyei]  not 
to  buy  is  generally  also  inducement  not  to  perform  any 
other  duties  with  respect  to  the  particular  employer’s 
products. 

The  Board,  however,  as  its  opinion  shows  (93  Nt»RB 
at  336),  did  not  adopt  the  latter  reasoning.  It  concluded 
that  the  Union  had  violated  the  Act  only  by  inducing 
employees  not  to  “handle”  Western  meat,  and  did i  not 
mention  the  “buying”  issue  at  all.  Member  Murdock, 
who  alone  of  the  panel  which  decided  this  case  was  a  niem- 
ber  when  Western  was  decided,  states  in  his  dissent  Ithat 
the  Board  deliberately  refrained  from  passing  upon  the 
buying  issue  in  Western  because  it  did  not  regard^  its 
resolution  as  necessary  to  decision  (R.  751-752). 56  The  I  ma¬ 
jority,  however,  insists  that  they,  who  were  not  present, 
know  better  than  Senator  Murdock,  who  was,  whatj  the 
Board  decided  (R.  742,  note  4). 

Be  that  as  it  may,  the  reasons  advanced  by  the  Examiner 

56.  Compare  the  majority’s  refusal  to  pass  on  the  inducement  at  ^nion 
meetings  issue  in  this  case. 


in  Western  can  have  no  possible  application  here,  for,  un¬ 
like  the  Union  in  Western,  petitioner,  as  the  majority 
admits,  not  only  refrained  from  requesting  that  its  members 
not  handle  Swift  products  in  the  markets,  it  affirmatively 
instructed  all  of  its  members,  including  the  buyers,  to 
handle  them,  supra,  pp.  9-10,  (R.  692).  In  this  case,  there¬ 
fore,  the  Union’s  inducement  had,  and  was  intended  to 
have,  no  bearing  upon  the  buyer’s  performance  of  any 
function  other  than  buying.  This  case  “is  restricted  to 
a  customer  boycott”  (R.  692). 

G.  The  Sole  Object  of  the  Buyers  in  Boycotting  Swift’s  Sales¬ 
men,  and  the  Sole  Object  of  Local  88  in  Inducing  Them 
to  Do  So,  Was  to  Persuade  Swift’s  Non-Union  Salesmen 
to  Join  Local  88.  In  No  Sense  Relevant  to  Section  8(b)(4) 
Can  It  Be  Said  That  It  Was  an  “Object”  of  the  Boycott  to 
“Force  or  Require”  Any  Market  Owner  to  Cease  Doing 
Business  With  Swift. 

In  its  definition  of  the  “object”  for  which  strikes  and 
partial  strikes  were  prohibited,  Congress  embodied  both 
elements  which,  as  we  have  shown,  (pp.  37-38,  supra),  are 
indispensable  to  a  “secondary  boycott,”  as  that  term  is 
commonly  understood,  namely,  that  the  strike  be  directed 
against  an  employer  whose  only  nexus  with  the  labor 
dispute  lies  in  his  “doing  business”  with  one  of  the  par¬ 
ticipants,  and  that  the  purpose  of  the  strike  be  to  exert 
coercive  pressure  upon  such  “neutral”  employer  to  cease 
doing  that  business. 

The  majority  in  the  instant  case,  however,  noting  that 
an  inevitable  concomitant  of  the  buyer’s  cessation  of  pur¬ 
chases  from  Swift’s  salesmen  was  termination  of  business 
relations  between  the  market  owners  and  Swift  (R.  741), 
concluded  that  such  termination  was  therefore  “an  object” 
of  the  cessation,  within  the  meaning  of  Section  8(b)  (4)  (A). 

But  Section  8(b)(4)(A)  does  not  make  strikes  or  other 


concerted  activities  illegal  merely  because  one  of  their 
concomitants  or  consequences  is  to  terminate  business  re¬ 
lations  between '  parties  to  a  labor  dispute  and  their  cus¬ 
tomers,  or  even  between  two  neutral  parties  (See  pp.  59-60, 
infra).  As  Judge  Learned  Hand  recently  explained,  speak¬ 
ing  for  the  Second  Circuit  ( Douds  v.  International  long¬ 
shoremens  Association,  224  F.  2d  455,  459,  cert.  <len., 
76  S.  Ct.  117) :  | 

It  is  indeed  true  that  this  [cessation  of  business 
between  trucking  concerns  and  their  customers,] who 
were  neutrals  in  the  labor  dispute]  was  one  of  the 
probable,  nay  perhaps  inevitable,  consequences  of  the 
refusal  [of  the  Union’s  members  to  serve  the  trucks] ; 
but  the  liability  imposed  by  the  section  is  much  inore 
limited  than  the  usual  liability  for  a  tort,  which  ex¬ 
tends  to  anv  damage  that  the  tortfeasor  should  reason- 
ably  have  expected  to  result  from  his  act.  All  strikes 
and  “concerted  refusals”  to  work  involve  somej  ces¬ 
sation  of  business;  that  is  the  onlv  sanction  they  can 
have.  When  Congress  limited  the  wrong  to  occasions 
when  the  cessation  was  an  “object”  of  the  conduct,  it 
excluded  much  indeed  that  the  ordinary  law  of  tort 
would  have  included.  If  it  had  not  done  so,  it  wtould 
have  made  nearly  all  strikes  unlawful.  The  “objject” 
of  an  action  is  the  concluding  state  of  things  that  the 
actor  seeks  to  bring  about:  that  which  satisfied  his 
aim.  Hence  it  is  a  term  relative  to  the  whole  sequence 
of  steps  that  he  proposes;  and  it  does  not  appljy  to 
those  that  are  only  intermediate  to  it.  If  I  wish  to 
enter  my  house,  but  can  do  so  only  by  passing  through 
my  garden,  my  “object”  is  to  enter  the  house,  and 
it  is  not  a  subsidiary  “object”  to  pass  through  the 
garden.  On  the  other  hand,  if  I  find  the  garden  gate 
locked,  and  I  take  out  my  key,  the  “object”  of  my 
doing  so  is  to  open  the  gate,  though  it  is  still  duly 
a  step  towards  entering  the  house.  So  in  the  lease 
at  bar,  if  the  respondents’  refusal  to  serve  the  trucks 
was  merely  to  cause  a  cessation  of  business  between 
the  “Association”  and  the  trucking  companies  oif  be- 
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tween  those  companies  and  their  customers,  that  may 
have  been  within  the  section,  though  not  even  that 
is  perfectly  certain  as  will  appear.  On  the  other  hand, 
if  the  refusal  was  a  part  of  the  struggle  for  control 
of  the  Port,  that  was  the  only  “object”  in  the  sense 
that  that  term  is  used  in  the  section,  unless  it  is  to 
cover  all  acts  in  a  labor  dispute  that  are  known  and 
intended  to  result  in  a  cessation  of  business  between 
others. 

In  the  instant  case,  of  course,  the  sole  object  of  Local 
88  in  persuading  the  buyers  to  purchase  from  Union  rather 
than  non-union  salesmen  was  to  induce  the  non-union  sales¬ 
men  to  join  Local  88.  The  majority’s  holding  that  the 
cessation  of  business  between  market  owners  and  Swift, 
which  was  a  mere  concommitant  or  consequence  of  the 
buyer’s  refusal,  was  an  “object”  within  the  meaning  of 
Section  8(b)(4)(A),  construes  that  word  so  broadly  as 
to  make  “nearly  all  strikes  unlawful”  and  thereby  per¬ 
verts  Congress’  plain  intention. 

Still  less  can  it  be  said  that  an  object  of  the  buyer’s 
refusal  to  purchase  from  Swift’s  salesmen  was  to  “force 
or  require”  any  market  owner  to  cease  doing  business  with 
Swift.  To  “force  or  require”  implies  the  exertion  of 
pressure  to  compel  action  contrary  to  the  individual’s  own 
will  or  desire.  As  we  have  seen,  (p.  40,  supra),  once 
the  buyers  ceased  purchasing,  business  relations  between 
the  markets  and  Swift  were  automatically  terminated  and 
no  action  by  the  market  owner  was  required  or  even  con¬ 
templated;57  moreover,  the  buyers  were  specifically  told 
by  Local  88 ’s  officers  to  honor  their  own  employer’s  desires 
with  respect  to  purchasing  from  Swift,  and  to  make  such 
purchases  if  their  employer  desired  them  to  do  so  (pp.  9- 
10,  supra).  To  equate  these  instructions  with  an  intention 

57.  Cf.  Douds  v.  International  Lonps  h  or  cm  m  's  Association,  supra,  224 
F.  2d  at  460.  where  the  court  expressly  reserved  the  question  whether 
“it  should  make  a  difference  Tthatl  the  cessation  of  business  •  *  *  is 
brought  about  without  the  mediation  of  one  of  the  parties  affected.” 


to  induce  the  buyers  to  exert  coercive  pressure  on  their 
employers  is  to  hold  that  voluntary  and  involuntary  ihean 
the  same  thing.58 

I 

l 

IV.  The  Retail  Markets  Were  the  “Primary  Situs’*  ojf  the 
Organizational  Dispute  Between  the  Non-Union  Sales¬ 
men  and  Members  of  Local  88,  Because  the  Salesmen 
Solicited  Their  Business  There.  In  Holding  Induce¬ 
ment  at  the  Markets  Secondary  and  Therefore  Pro¬ 
hibited,  the  Majority  Misconceived  and  Failed  to 
Apply  the  “Primary  Situs”  Doctrine  as  Approved  by 
the  Courts. 

Early  in  the  history  of  Section  8(b)(4)  the  Board  and 
the  courts  recognized  that  although  Congress  intended 
to  outlaw  only  “certain  secondary  boycotts,”  the  language 
of  the  Section,  if  given  literal  application,  would  destroy 
virtually  all  the  means  through  which  labor  organizations 
exert  direct  economic  pressure  upon  their  adversaries  in 
primary  labor  disputes.59  All  primary  strikes,  priipary 
picketing  and  primary  boycotts  are  designed  “to  influence 
third  persons  to  withhold  their  business  or  services  from 
the  struck  employer.  In  this  respect  there  is  no  distinction 
between  lawful  primary  [action]  and  unlawful  secondary 
[action]  proscribed  by  Section  8(b)(4)(A).”60 

58.  See  Rabouin  v.  NLRB.  195  F.  2d  906.  912  (C.  A.  2),  where  neutral 
employers  ceased  doing  business  with  employers  who  were  the  Union’s 
adversaries,  pursuant  to  a  contract  in  which  the  neutral  employerjs  had 
agreed  not  to  require  their  employees  to  handle  unfair  goods.  The  |  court 
said :  “Consent  in  advance  to  honor  a  hot  cargo  clause  is  not  the  pijoduet 
of  the  Union’s  ‘forcing  or  requiring  any  employer  *  *  *  to  cease  doing 
business  with  any  other  person’.”  See  also :  Douds  (v.  Sheet  Metal  W6rkcrs 
International  Ass'n,  101  F.  Supp.  273,  motion  for  reconsideration  dlenied, 
101  F.  Supp.  970  (DC  ED  NY)  ;  Madden  v.  Local  1,1,2 .  I.  B.  T.,  114  F. 
Supp.  932.  937-939  (DC  ED  NY). 

59.  The  Pure  Oil  Company,  84  NLRB  315;  Ryan  Construction  Corp.. 
85  NLRB  417:  Schultz  Refrigerated  Service .  Inc.,  87  NLRB  502;  Di 
Giorgio  Fruit  Corp.  v.  NLRB .  89  U.  S.  App.  D.  C.  155,  162,  191  F.  2d  642, 
649  (CADC)  cert.  den.  342  U.  S.  S69. 

60.  Schultz  Refrigerated  Service,  Inc.,  87  NLRB  502.  505,  and  leases 
cited  note  59.  supra. 
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For  this  reason,  the  Board  and  the  courts  have  held 
that  where  a  labor  organization  by  picketing,  letters,  or 
“other  appeals”  requests  employees  of  neutral  employers 
to  withhold  their  services  from  the  primary  employer,  such 
inducements  “are  lawful  when  they  invite  action  only  at 
the  situs  of  the  primary  dispute.”61  Insofar  as  the  re¬ 
sponse  of  the  neutral’s  employees  to  such  inducement  may 
amount  to  a  concerted  refusal  to  perform  work  or  render 
services  for  their  own  employer  at  the  “situs  of  the 
primary  dispute”,  the  impact  on  the  neutral  employer 
must  he  regarded  only  as  “incidental  to  the  lawful  exer¬ 
cise  of  a  statutory  right”  ( NLRB  v.  General  Drivers f  etc., 
225  F.  2d  205,  210  (C.  A.  5),  cert,  denied,  24  U.  S.  L.  Week, 
3156,  December  6,  1955),  and  insufficient  to  convert  lawful 
“primary”  action  into  unlawful  “secondary”  action. 
NLRB  v.  Service  Trades  Chauffeurs,  etc.,  191  F.  2d  65, 
67  (C.  A.  2).  “[T]he  fact  that  the  union’s  concerted 
refusal  to  work  or  handle  certain  material  affects  that 
employer’s  business  relations  with  a  neutral  employer 
does  not  require  the  conclusion  that  Section  8(b)(4)(A) 
has  been  violated.”  Douds  v.  Sheet  Metal  Workers  In¬ 
ternal.  Ass’n.,  101  F.  Supp.  273,  279  (D.  C.  E.  D.  N.  Y.). 
“The  Taft-Hartley  Act  does  not  completely  shelter  neu¬ 
trals — in  this  case  so  called  secondary  employers.  If  it 
did,  strikes  would  often  be  hopelessly  crippled.”  NLRB 
v.  Service  Trades  Chauffeurs,  etc.,  supra.02 

Where,  as  is  normally  the  case,  the  primary  employer 
and  his  employees  are  located  at  a  plant  or  other  fixed  site, 
and  employees  of  neutral  employers  render  service  to  the 
primary  employer  by  coming  to  such  place  of  business,  it 
is  clear  that  when  a  union  requests  such  employees,  by 

61.  Sixteenth  Annual  Report,  National  Labor  Relations  Board  (1951), 
p.  22S,  citinpr  Moore  Drydoek  Co..  92  NLRB  547 :  Interborough  Neics  Co.. 
90  NLRB  2135,  2149-2150:  The  Pure  Oil  Co.,  S4  NLRB  315:  Di  Giorgio 
Fruit  Cory.  v.  NLRB,  supra. 

62.  See  cases  cited  supra,  note  59. 
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picketing  at  the  plant  or  site  or  by  direct  appeals  to  t^iem 
elsewhere,  including  their  own  places  of  employment;  to 
do  no  more  than  shun  the  primary  employer’s  premises, 
the  pressure  it  seeks  to  invoke  is  directed  only  against  the 
primary  employer,  and  is  therefore  entirely  lawful.  Dif¬ 
ficulties  arise  when  employees  of  the  primary  employer 
do  business  on  a  secondary  employer’s  premises,  wljiere 
the  secondary  employer’s  employees  are  employed,  as,  for 
example,  where  the  primary  employer’s  employees  niake 
deliveries  to  retail  stores.63  In  these  situations  too  tfyere 
would  be  no  difficulty  if  the  Union  merely  induced  the  jem- 
ployees  of  the  secondary  employers,  for  example,  noj;  to 
unload  trucks  driven  by  the  primary  employer’s  employees, 
or  to  assist  such  employees  in  any  way,  for  it  would  tjhen 
be  clear  that  the  Union  was  seeking  to  exert  pressure  <j>nly 
on  the  primary  employer  or  his  employees.  The  difficulty 
normally  arises  when  the  Union  undertakes  to  picket  at  the 
secondary  employer’s  premises,  for  then,  because  ‘Jthe 
reluctance  of  workers  to  cross  a  picket  line  is  notorious,”64 
the  effect  of  the  picketing  may  be  not  merely  to  induce  the 
secondary  employees  to  shun  the  employees  or  work  of  the 
primary  employer,  but  to  cease  work  for  their  own  jem- 
plover  altogether  while  the  picketing  continues.  See,  sales 
Drivers,  etc.  v.  NLRB,  376  LRRM  2166,  2167,  note  2 
(C.  A.  D.  C.),  decided  December  8, 1955. 

i 

It  was  to  this  problem  that  the  Board  addressed  itself 
in  the  Moore  Dry  Dock  case  when  it  declared  that  i  (92 
NLRB  at  549) :  j 

*  *  *  picketing  of  the  premises  of  a  secondary 

employer  is  primary  if  it  meets  the  following  cojndi- 
tions:  (a)  The  picketing  is  strictly  limited  to  tijmes 
when  the  situs  of  dispute  is  located  on  the  secondary 
employer’s  premises;  (b)  at  the  time  of  the  picketing 

63.  See,  e.g.,  NLRB  v.  Service  Trade  Chauffeurs ,  etc.,  supra:  Schultz 
Refrigerated  Service,  Inc.,  supra;  Sterling  Beverages,  Inc.,  90  NLRB  401. 

64.  Printing  Specialties  <£  Paper  Converters  TJnion  Local  888  V.  Lc 
Baron,  171  F.  2d  331,  334  (C.  A.  9). 
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the  primary  employer  is  engaged  in  its  normal  busi¬ 
ness  at  the  situs ;  (c)  the  picketing  is  limited  to  places 
reasonably  close  to  the  location  of  the  situs;  and  (d) 
the  picketing  discloses  clearly  that  the  dispute  is  with 
the  primary  employer. 

These  tests,  as  laid  down  by  the  Board  in  1950,  when 
properly  applied,  have  won  widespread  approval  from  the 
Courts  of  Appeals.65 

Because  picketing  at  the  secondary  employer’s  premises 
inevitably  tends  to  have  more  drastic  impact  upon  the 
secondary  employer’s  operations  than  mere  inducement 
of  his  employees  not  to  perform  work  beneficial  to  the 
primary  employer  there,  the  Board  later  laid  down  the 
further  requirement  that  a  labor  organization  could  picket 
at  a  secondary  employer’s  premises  only  if  the  primary 
employer  does  not  have  a  permanent  place  of  business, 
which  is  the  situs  of  the  dispute,  and  at  which  the  Union 
can  picket.  But  see  Sales  Drivers  v.  NLRB,  37  LRRM 
2166  (C.  A.  D.  C.),  decided  December  8,  1955. 

As  petitioner  demonstrated  to  the  Board,  its  appeals  to 
buyers  at  the  markets,  assuming,  arguendo,  that  any  were 
made,  met  all  of  the  foregoing  tests  of  primary  action.  The 
immediate  parties  to  the  primary  dispute  were  Swift’s 
non-union  salesmen  and  the  members  of  Local  88  who 
wanted  them  to  join  their  union,  p.  10,  supra.™  The  situs 

65.  NLRB  v.  Service  Trade  Chauffeurs ,  etc.,  191  F.  2d  65.  68  (C.  A.  2)  ; 
Piezonki  v.  NLRB,  219  F.  2d  879,  883  (C.  A.  4)  ;  NLRB  v.  Chauffeurs, 
Teamsters,  etc.,  212  F.  2d  216,  219  (C.  A.  7)  ;  NLRB  v.  Local  Union  No. 
55,  218  F.  2d  226,  231  (C.  A.  10) ;  NLRB  ,v.  Associated.  Musicians,  37 
LRRM  2041  (C.  A.  2)  :  but  cf.  Sales  Drivers  etc.  v.  NLRB.  376  LRRM 
2166.  2168-2169  (CADC)  decided  December  S.  1955,  and  NLRB  v.  General 
Drivers,  etc.,  225  F.  2d  205,  209  (C.  A.  5)  cert.  den.  24  U.  S.  L.  Week. 
3156,  December  6,  1955. 

66.  Compare  the  observation  of  the  Board  in  Interborough  Neics  Co., 
90  NLRB  2135,  2150-2151,  that  “surely,  it  is  not  reasonable  to  assume  that 
Confess  intended  to  allow  a  striking  union  to  induce  members  of 
another  union,  whose  economic  interest  in  the  primary  dispute  was 
at  best  remote,  to  refuse  to  perform  services  at  the  struck  em¬ 
ployer’s  premises,  but,  at  the  same  time,  to  forbid  the  striking  union 
to  induce  to  like  action  its  own  members,  who.  though  employed  by  other 
employers,  have  a  far  more  direct  economic  interest  in  aiding  their 
fellow  union  members  in  protecting  the  work  standards  of  their  trade.” 
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of  the  dispute  was  the  retail  markets,  not  Swift’s  p 
because  it  was  at  the  markets  that  Swift’s  salesmen  solicited 
business;  the  buyers  did  not  come  to  them  at  the  plant, 
supra,  p.  7.  Petitioner’s  appeal  invited  action  by  the  buyers 
only  when  Swift’s  salesmen  were  in  the  market  personally, 
or  calling  them  there  by  telephone,  and  the  only  action!  in¬ 
vited  was  refusal  to  patronize  the  non-union  salesmen. 
Petitioner  made  it  perfectly  clear  that  its  only  dispute  jwas 
with  Swift’s  salesmen,  and  that  it  had  no  dispute  with  any 
market  owner.  Petitioner  did  not  induce  any  buyer  to  c^ase 
work  for  his  own  employer,  or  even  to  refuse  to  handle 
any  Swift  products. 

The  majority,  however,  regarded  this  showing  as  “hardly 
persuasive”  (R.  743),  because,  they  said,  Local  88  did  not 
picket  the  markets,  and  its  inducement  of  the  buyers  jwas 
therefore  not  “aimed  directly”  at  the  salesmen.  ^The 
“primary  situs”  doctrine,  said  the  majority,  is  relevant 
only  “where  picketing  is  involved  or  other  forms  of  in¬ 
ducement  directly  aimed  at  employees  sought  to  be  or¬ 
ganized.”  The  short  answer  is  that  the  latter  statenjient 
is  simply  untrue.  In  the  Interborough  News  case  j  (90 
NLRB  2135),  for  example,  the  union  induced  employees  of 
neutral  employers,  at  their  own  secondary  places  of  work, 
not  to  make  deliveries  to  certain  of  the  primary  employer’s 
newsstands,  which  themselves  were  not  being  picketed.  90 
NLRB  at  2145.  Although  the  union’s  appeals,  therefore, 
“were  aimed  directly  at  employees  of  neutral  companies,” 
and  were  not  coupled  in  any  way  with  appeals  to  the  pri¬ 
mary  employer’s  employees,  the  Board  held  the  inducement 
primary  because  it  invited  action  against  the  primary ! em¬ 
ployer  “  only”  at  a  primary  situs  of  the  dispute,  the 
newsstands.  In  the  Moore  Dry  Dock  case,  itself,  supra, 
the  Union  did  not  restrict  itself  to  picketing  at  premises 
where  the  primary  employees  were  located;  it  addressed 
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oral  and  written  communications  directly  to  the  employees 
of  neutral  employers  on  the  neutral  employer’s  premises, 
asking  them  to  boycott  the  primary  employer’s  ship,  92 
NLRB  at  561-562,  563-568.  Even  though  these  direct  ap¬ 
peals  resulted  in  cessation  of  all  work  on  the  ship  by  the 
neutrals’  employees,  the  Board  held  the  Union’s  induce¬ 
ments  primary  and  immune.  And  in  Pure  Oil ,  84  NLRB 
315,  319,  note  7,  the  Board  expressly  distinguished  cases  in 
which  direct  appeals  to  neutral  employees  away  from  the 
primary  employers’  premises  had  been  found  to  violate 
Section  8(b)(4),  on  the  ground  that  in  those  cases,  unlike 
Pure  Oil ,  the  appeals  “were  not  limited  to  action  [directly 
involving  the  primary  employer]  at  the  premises  of  the 
employer  involved  in  the  basic  dispute ” 

Second,  the  majority’s  attempt  to  outlaw  Local  88 ’s  ap¬ 
peals  to  the  buyers  on  the  ground  they  were  made  di¬ 
rectly  to  employees  of  secondary  employers,  entirely  mis¬ 
conceives  the  basis  for  the  holdings  that  labor  organizations 
may  induce  employees  of  neutrals  not  to  service  or  support, 
at  the  primary  situs,  the  primary  employer  and  his  em¬ 
ployees.  Those  cases  do  not  rest  on  the  theory  that  such  in¬ 
ducements,  by  picketing  or  otherwise,  are  not  aimed  “di¬ 
rectly”  at  employees  of  neutral  employers;  of  course  they 
are67:  they  rest  on  the  fact  that  the  action  induced  is  pri¬ 
mary  in  the  sense  that  it  will  be  directed  against  a  party  to 
the  primary  dispute  at  the  situs  of  that  dispute,  supra,  pp. 
61-64.  As  its  opinion  shows  (R.  743),  what  the  majority  did 
was  to  confuse  the  doctrine  of  the  “situs”  cases  and  Inter - 
borough  News,  supra,  which  approve  inducement  directed 
to  a  neutral’s  employees  as  long  as  the  action  evoked  is  to 
involve  the  primary  employer,  his  goods  or  employees,  and 
is  to  occur  only  at  the  primary  situs  of  the  dispute,  with  the 

67.  Ryan  Construction  Corp.,  So  NLRB  417.  41S;  Moore  Dry  Dock  Com¬ 
pany,  92  NLRB  547.  548;  Schultz  Refrigerated  Service.  Inc..  87  NLRB  502, 
504-505:  Pure  Oil  Co..  S4  NLRB  315,  318. 


65 


i 
I 

doctrine  of  the  Western  and  Grauman  cases  {supra,  pp.  14- 
15,  infra,  pp.  69-70)  which  is  that  where  the  primary:  em¬ 
ployer  does  not  do  business  on  the  secondary  employer’s 
premises  at  all,  and  those  premises  are  never  the  situs  of 
the  primary  dispute,  it  is  nevertheless  lawful  for  a  union  to 
induce  the  secondary  employer’s  employees  to  refrain  from 
handling  the  primary  employer’s  products  in  the  course  of 
their  own  tvork  at  the  secondary  employer’s  premises,  pro¬ 
vided  that  the  inducement  is  directed  to  them  at  union  ipeet- 
ings  or  places  other  than  their  places  of  work,  and  that  such 
inducement  becomes  unlawful  only  when  directed  to  tjhem 
at  the  secondary  employer’s  premises.  The  doctrine  ol|  the 
Western  case  cannot  even  begin  to  come  into  play  in  j  this 
case  unless  and  until  it  is  established  that  the  retail  ijnar- 
kets  were  not  a  primary  situs  of  the  dispute. 

Third,  to  hold,  as  the  majority  does,  that  inducement  of 
neutral  employees  at  a  secondary  establishment  which  [har¬ 
bors  the  situs  of  the  primary  dispute  is  lawful  only  ifj  the 
inducement  takes  the  form  of,  or  is  connected  with,  picket¬ 
ing  at  such  secondary  establishment,  is  absurd.  For  ^hat 
means  that  a  labor  organization  may  lawfully  enlist  the 
support  of  the  secondary  employer’s  employees  only  by 
a  method  which  is  calculated  to  create  the  maximum  j  dis¬ 
ruption  of  the  neutral  employer’s  business,  and  not  by 
methods  which  necessarily  have  a  lesser  impact  on  the 
neutral  employer.  Thus,  if  petitioner  had  stationed  pickets 
in  front  of  the  retail  stores  while  the  salesmen  were  pres¬ 
ent  in  the  stores,  and  the  pickets  had  carried  banners 
clearly  proclaiming  that  the  Union’s  dispute  was  tvith 
Swift  and  its  non-union  salesmen  exclusivelv,  the  normal 

i 

consequences  would  have  been  not  only  that  the  buyers 
would  have  refused  to  patronize  Swift’s  salesmen,  but  that 
drivers  employed  by  other  companies  who  approached 
the  picketed  stores  might  have  refused  to  make  deliveries ; 
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the  market  owners’  other  employees  might  have  stopped 
work  while  the  picketing  continued;  and  customers  may 
have  refused  to  enter  the  store.  Yet,  even  if  all  these 
consequences  had  occurred,  the  majority  admits,  as  it  must, 
that  Local  8S  would  have  been  acting  entirely  lawfully.  To 
hold  that  Local  88 ’s  mere  appeals  to  the  buyers  to  refrain 
from  patronizing  Swift  salesmen,  which  were  designed  to 
and  did  avoid  all  such  adverse  consequences  upon  the 
market  owners,  were  nevertheless  unlawful,  is  to  forget 
that  the  very  purpose  of  the  test  is  to  preserve  “the  right 
of  labor  organizations  to  bring  pressure  to  bear  on  offend¬ 
ing  employers  in  labor  disputes”  while  “shielding  unof¬ 
fending  employers  and  others  from  pressures  in  contro¬ 
versies  not  their  own.”  NLRB  v.  Denver  Building  &  Con¬ 
struction  Trades  Council ,  341  U.  S.  675,  692.  And  the' 
majority’s  single  minded  concentration  on  preserving  only 
the  right  to  picket  ignores  the  fact  that  Congress  intended 
to  preserve  the  right  of  unions  to  exert  all  forms  of  pri¬ 
mary  economic  pressure  on  their  adversaries  in  labor  dis¬ 
putes,  and  that  the  primary  boycott  is,  to  say  the  least, 
no  less  traditional  a  weapon  of  primary  economic  conflict 
than  primary  picketing. 

The  majority  did  not  find  that  the  retail  markets  were 
not  the  primary  situs  of  the  dispute  between  Local  88 
and  its  members  and  Swift’s  non-union  salesmen.  For 
the  reasons  stated  above,  pp.  62-63,  they  could  not  do  so. 
But  even  if  Swift’s  plant  was  regarded  as  the  primary 
situs  because  the  salesmen  had  offices  and  made  telephone 
calls  there,  and  even  if,  on  that  ground,  the  Board  could  nor¬ 
mally  properly  hold  that  Local  88  was  entitled  to  picket 
only  there,  and  not  at  the  retail  stores  {supra,  p.  62),  that 
limitation  would  have  been  swept  aside  in  this  case  by 
Swift’s  action  in  obtaining  its  state  court  injunction  bar¬ 
ring  Local  88  from  picketing  the  plant,  pp.  4-6,  supra.  Even 
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the  Board’s  decisions  squarely  hold  that  limitation  of!  the 
right  to  picket  to  the  primary  situs  pertains  only  wheb  the 
union  is  free  to  exercise  its  right  to  picket  there.  Washing¬ 
ton  Coca-Cola,  107  NLRB  299,  303;  Thurston  Motor  L\nes, 
110  NLRB  748,  754;  see  also,  Administrative  Decisiojn  of 
the  General  Counsel  in  Case  No.  835  (Nov.  6,  1953|)  33 
LRRM  1037.  If  Local  88  was  free  to  picket  the  retail 
markets  for  the  purpose  of  inducing  the  buyers  ncit  to 
patronize  the  non-union  salesmen,  a  fortiori  it  was  Enti¬ 
tled  to  make  the  same  appeal  to  the  buyers  by  personal 
contact  in  the  stores. 


The  majority  in  etfect  conceded  that,  at  least,  the  stores 
1  ‘became  the  primary  situs  of  [the]  dispute”  when  Sjwift 
obtained  its  injunction  against  picketing  at  the  plant  (R. 
743,  note  6).  Moreover,  they  assumed  that  Swift’s  injunc¬ 
tion  was  illegal  (ibid).  They  said  only  that  these  factory  did 
“not  justify  [petitioner’s]  unlawful  secondary  boycott 
against  Swift”  (R.  743).  Since  the  question  whether  the 
union  is  able  to  picket  the  plant,  assuming  the  plant  tjo  be 
the  primary  situs,  is  critical  in  determining  whether  incluce- 
ment  at  the  stores  was  primary  or  secondary,  it  is  pajtent 
that  the  majority  simply  begged  the  question  by  describ¬ 
ing  the  boycott  as  “secondary”  and  holding  that  the  in¬ 
junction  therefore  did  not  justify  it. 

But  more  than  question  begging  is  at  issue  here.  8|ince 
it  would  be  entirely  impractical  for  petitioner  to  picket 
the  retail  stores  when  the  salesmen  were  present  tliere, 
and  when  they  were  making  phone  calls  to  the  buyers]  the 
etfect  of  the  majority’s  prohibition  of  appeals  to j  the 
buyers  at  the  stores,  when  coupled  with  the  state  court 
injunction  prohibiting  picketing  at  the  plant,  is  to  preclude 
Local  88  from  exerting  any  economic  pressure  whatever 
upon  its  immediate  adversaries  by  activity  at  any  place 
which  could  possibly  be  considered  to  be  the  situs  oij  the 
primary  dispute.  Manifestly,  Section  8(b)(4)(A)  does 
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not  sanction  the  majority’s  “failure  to  consider  [these] 
other  facts”  which  show  that  the  majority’s  prohibition 
“unduly  invade [s]  the  application  of  Section  13.”  Sales 
Drivers  v.  NLRB,  37  LRRM  2166,  2168  (CADC)  decided 
December  8, 1955.  Even  if  a  “purely  mechanical  application 
of  the  Moore  Dry  dock  doctrine”  ( NLRB  v.  Associated  Mu¬ 
sicians  (CA  2),  decided  November  3,  1955,  37  LRRM  2041, 
2043),  could  support  the  majority’s  result,  such  application 
would  be  improper,  when,  as  here,  it  results  in  according 
complete  immunity  against  primary  economic  pressure  to 
a  primary  employer  who  has  himself,  unlawfully,  by  resort 
to  a  state  tribunal,  trenched  upon  the  exercise  of  peaceful 
picketing  rights  which  are  guaranteed  to  the  Union  by 
Sections  7  and  13  of  the  Act  (R.  694-695).  Swift’s  state 
court  injunction  cannot  be  eliminated  from  consideration 
by  “fragmenting”  it  out  of  the  case,  for,  as  this  record 
graphically  proves  (p.  7,  supra),  “the  secondary  activity 
[if  inducement  at  the  market  can  indeed  be  so  described]  is 
but  an  extension  of  the  labor  dispute  with  the  primary  em¬ 
ployer.”  NLRB  v.  Associated  Musicians ,  supra,  37  LRRM 
at  2046.  Under  these  circumstances,  the  ban  of  induce¬ 
ment  of  buyers  at  the  markets  can  be  explained  only  on 
the  theory  that  the  Act  not  only  “completely  shelters 
neutrals”  NLRB  v.  Service  Trades  Chauffeurs,  191  F.  2d 
65,  67  (CA  2),  but  that  it  completely  shelters  the  primary 
employer  as  well. 

In  sum,  the  majority  in  this  case  not  only  discarded 
the  Moore  Dry  Dock  criteria,  they  ignored  other  facts 
which  establish  that  Local  88 ’s  conduct,  far  from  being 
prohibited,  is  lawful  and  protected  under  the  Act.  The 
Board  has  been  admonished  that  it  is  not  free  to  ele¬ 
vate  the  Moore  Dry  Dock  criteria  “to  a  vantage  point 
from  which  it  could,  in  effect,  circumvent  the  statute” 
by  substituting  “Board  inferences  as  to  the  lawfulness 
or  unlawfulness  of  an  objective,  based  purely  on  its  own 
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judgment  as  to  the  propriety  and  adequacy  of  the  me^ns 
employed  in  a  labor  dispute,  for  the  sole  statutory  ^est 
of  unlawfulness  of  the  end  or  objective  sought.’ ’  NLRB  v. 
General  Drivers,  etc.,  225  F.  2d  205,  209  (CA  5),  cert.  den. 
24  U.  S.  L.  Week  3156  (Dec.  6, 1955).  As  the  court  poibted 
out  in  that  case,  225  F.  2d  at  210,  the  Board  is  inot 
empowered  “under  the  guise  of  fact  finding,  to  fix  the 
‘situs’  of  a  dispute  at  only  one  of  a  primary  employer’s 
numerous  business  activities.”  Stating  specifically,  “|We 
agree  with  this  analysis”,  this  Court  has  recently  held  t^iat 
even  if  the  Moore  Dry  Dock  criteria  are  satisfied,  |the 
Board  may  not  disregard  “other  facts  which  are  relev¬ 
ant”  and  by  this  means  impose  prohibitions  upon  union 
inducement  which  “unduly  invade  the  application  of  Sec¬ 
tion  13”.  Sales  Drivers,  etc.  v.  NLRB,  37  LRRM  at  2169, 
2168  (CADC),  decided  December  8,  1955. 

Still  less  is  the  Board  empowered,  merely  because  a 
majority  disapproves  of  “the  means  employed,”  to  declare, 
as  it  did  here,  that  a  boycott  which,  under  the  Moore  Dry 
Dock  criteria  and  all  the  relevant  facts,  was  clearly 
“aimed  only  at  the  primary  employer”,  Swift  and  its  non¬ 
union  salesmen,  was  instead  directed  against  the  market 
owners  and  therefore  had  “the  proscribed  secondary  ob¬ 
ject.”  NLRB  v.  General  Drivers,  etc.,  225  F.  2d  at  209. 

•  -  v  i 

— 

For  all  of  the  foregoing  reasons  this  Court  need  not, 
either  in  this  case  or  in  No.  12,931,  reach  the  validity  of 
the  Western  doctrine,  pursuant  to  which  the  majority  dis¬ 
tinguished  appeals  at  the  markets  from  appeals  made  at 
union  meetings  and  elsewhere.  Western’s  distinction,  as 
we  have  seen,  pp.  15,  65,  supra,  relates  only  to  induce¬ 
ment  of  neutral  employees,  who  are  employed  at  premises 
removed  from  and  unrelated  to  the  primary  dispute,  ^iot 
to  handle  the  primary  employer’s  product  at  stich 
premises.  The  cases  which  hold  that  such  inducement 
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is  lawful  if  made  at  union  meetings  and  places  other  than 
the  secondary  employer’s  premises  (cited  supra ,  p.  14), 
recognize  that  one  of  the  traditional  primary  weapons  by 
which  labor  organizations  exert  economic  pressure  on 
their  immediate  adversaries  in  labor  disputes  is  by  placing 
the  primary  employer  on  an  “unfair  list”,  thereby  induc¬ 
ing  their  members  and  sympathizers  to  withhold,  at  all 
times  and  in  all  circumstances,  any  services  beneficial  to 
the  primary  employer.  To  hold  that  when  employees  of 
secondary  employers,  at  entirely  neutral  premises,  refuse 
to  handle  goods  produced  by  an  “unfair”  employer  be¬ 
cause  they  have  been  told,  at  union  meetings  and  else¬ 
where,  that  the  primary  employer  is  unfair,  would  outlaw 
the  use  of  this  traditional  primary  weapon  of  economic 
conflict,  contrary  to  the  clear  intention  of  Congress  that 
such  weapons  are  to  remain  intact.  However,  seeking  to 
afford  as  wide  a  scope  as  feasible  to  Congress’  other  ob¬ 
jective  of  protecting  neutral  employers  against  involve¬ 
ment  in  disputes  not  their  own,  the  Board  in  Western  and 
the  related  cases  held  that  a  labor  organization  may  not 
advise  neutral  employees  at  their  places  of  work  on 
premises  which  have  no  nexus  with  the  primary  dispute 
that  the  primary  employer  is  unfair. 

Whether  this  approach  is  a  reasonable  and  proper  ac¬ 
commodation  of  Congress’  dual  objectives,  the  question 
raised  by  petitioner  in  No.  12,931,  need  not  be  decided  un¬ 
less  this  Court  first  decides  that  the  Board  could  properly 
hold  that  inducement  of  buyers  at  the  markets  violates 
Section  8(b)(4).  If  this  Court  decides  the  contrary,  in¬ 
ducement  at  the  Union  meetings  w’ould  automatically  be 
immune  to  prohibition,  for  reasons  independent  of  West¬ 
ern's  distinction. 

For  this  reason,  we  reserve  to  our  brief  in  No.  12, 931, 68 
arguments  based  upon  a  distinction  between  inducement 

68.  On  December  3,  1965,  this  Court  entered  an  order  permitting 
Local  88  to  intervene  in  No.  12,931. 
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at  the  markets  and  inducement  at  union  meetings.  For  the 
same  reason,  we  reserve  to  our  brief  in  that  case  our  Con¬ 
tention  that,  if  only  inducement  at  the  markets  may  prop¬ 
erly  be  illegalized,  the  Board’s  order,  as  drafted,  is  too 
broad  in  scope. 

Conclusion. 

To  transform  Local  88 ’s  lawful  primary  boycoti  of 
Swift’s  nonunion  salesmen  into  a  prohibited  secondary 
boycott,  the  majority  was  compelled  to  mutilate  the  f^cts 
and  the  law.  They  shifted  the  burden  of  proof  to  peti¬ 
tioner;  invented  “facts”  upon  which  to  base  their  findings; 
disregarded  the  relevant  evidence;  discarded  their  own 
judicially  approved  criteria;  and,  by  fiat,  labelled  “secon¬ 
dary”  that  which  in  reason  and  common  understanding 
is  entirely  “primary”.  By  a  process  of  reading  certain 
words  in,  reading  other  words  out,  and  misconstruing  ptill 
others,  they  turned  Section  8(b)(4)(A)  itself  into  a  Pro¬ 
crustean  bed.  This  decision  cannot  stand.  The  Board’s 
order  should  be  set  aside,  and  the  complaint  dismissedl 

Respectfully  submitted, 

Martin  F.  O’Donoghue, 
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Tower  Building, 
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Mozart  G.  Ratner, 
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APPENDIX. 


I 

The  relevant  provisions  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  136,  29  U.S.C.,  Secs.  151,  et  sdq.), 
are  as  follows : 

Sec.  2.  When  used  in  this  Act —  *  *  * 

(2)  The  term  “employer’’  includes  any  person  acting 
as  an  agent  of  an  employer,  directly  or  indirectly,  *  *  *. 

(3)  The  term  “employee”  shall  include  any  employee, 
and  shall  not  be  limited  to  the  employees  of  a  particular 
employer,  unless  the  Act  explicitly  states  otherwise,  *  I*  * 
but  shall  not  include  *  *  *  any  individual  employed  by  his 
parent  or  spouse,  or  any  individual  having  the  status 
of  an  independent  contractor,  or  any  individual  employed 
as  a  supervisor,  *  *  *. 

(9)  The  term  “labor  dispute”  includes  any  contro¬ 
versy  concerning  terms,  tenure  or  conditions  of  employ¬ 
ment,  or  concerning  the  association  or  representation!  of 
persons  in  negotiating,  fixing,  maintaining,  changing,!  or 
seeking  to  arrange  terms  or  conditions  of  employment, 
regardless  of  whether  the  disputants  stand  in  the  proxi¬ 
mate  relation  of  employer  and  employee. 

j  (\ 

(13)  In  determining  whether  any  person  is  acting  as 
an  “agent”  of  another  person  so  as  to  make  such  otter 
person  responsible  for  his  acts,  the  question  of  whether 
the  specific  acts  performed  were  actually  authorized  or 
subsequently  ratified  shall  not  be  controlling. 

Sec.  7.  Employees  shall  have  the  right  to  self-organiza¬ 
tion,  to  form,  join,  or  assist  labor  organizations,  to  bar¬ 
gain  collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  other  concerted  activities  for 
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the  purpose  of  collective  bargaining  or  other  mutual  aid 
or  protection,  and  shall  also  have  the  right  to  refrain 
from  any  or  all  of  such  activities  *  *  *. 

Sec.  8(b)  It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents — 

•  *  *  •  * 

(4)  tojmgage  in,  or  tojduce  or  encourage  the  em- 
plovees  of  any  employer  to  engage  in,  a  strike  or  a  con¬ 
certed  refusal  in  the  course  of  their  employment  to  juse, 
manufacture,  process,  "transport,  or^  otherwise  handle  or 
work  on  anv  goods,  articles,  materials,  or  commodities 
or  to  perform  any  services,  where_an_ object  thereof  is: 
(A)  forcmg__or_requirmg  any  employer  or  self-employed 
person  to  join  any  labor  or  employer  organization  or  any 
employer  or  other  person  to,  cease,  using,  selling,  han¬ 
dling,  transporting,  or  otherwise  dealing  in  the  products 
of  any  other  producer,  processor,  or  manufacturer,  or  to 
ceasejiQing,_business  with  any  other  person;  (B)  forcing 
or  requiring  any  other  employer  to  recognize  or  bargain 
with  a  labor  organization  as  the  representative  of  his  em¬ 
ployees  unless  such  labor  organization  has  been  certified 
as  the  representative  of  such  employees  under  the  provi¬ 
sions  of  section  9;  (C)  forcing  or  requiring  any  employer 
to  recognize  or  bargain  with  a  particular  labor  organiza¬ 
tion  as  the  representative  of  his  employees  if  another  labor 
organization  has  been  certified  as  the  representative  of 
such  employees  under  the  provisions  of  section  9:  (D) 
forcing  or  requiring  any  employer  to  assign  particular 
work  to  employees  in  a  particular  labor  organization  or  in 
a  particular  trade,  craft,  or  class  rather  than  to  employees 
in  another  labor  organization  or  in  another  trade,  craft, 
or  class,  unless  such  employer  is  failing  to  conform  to  an 
order  or  certification  of  the  Board  determining  the  bar¬ 
gaining  representative  for  employees  performing  such 


75 


work :  Provided,  That  nothing  contained  in  this  subsec¬ 
tion  (b)  shall  be  construed  to  make  unlawful  a  refusal  by 
any  person  to  enter  upon  the  premises  of  any  employer 
(other  than  his  own  employer),  if  the  employees  of  such 
employer  are  engaged  in  a  strike  ratified  or  approved  by  a 
representative  of  such  employees  whom  such  employjer 
is  required  to  recognize  under  this  Act- 

Sec.  10(c)  *  *  *  If  upon  the  preponderance  of  the  testi¬ 
mony  taken  the  Board  shall  be  of  the  opinion  that  any 
person  named  in  the  complaint  has  engaged  in  or  j  is 
engaging  in  any  such  unfair  labor  practice,  then  the  Boa'rd 
shall  state  its  findings  of  fact  and  shall  issue  and  cahse 
to  be  served  on  such  person  an  order  requiring  such  persbn 
to  cease  and  desist  from  such  unfair  labor  practice,  and  to 
take  such  affirmative  action  *  *  *  as  will  effectuate  the 
policies  of  this  Act  *  *  *. 

(f)  Any  person  aggrieved  by  a  final  order  of  the  BoaJrd 
granting  or  denying  in  whole  or  in  part  the  relief  sought 
may  obtain  a  review  of  such  order  in  any  circuit  court  of 
appeals  of  the  United  States  in  the  circuit  wherein  the 
unfair  labor  practice  in  question  was  alleged  to  have  befen 
engaged  in  or  wherein  such  person  resides  or  transacts 
business,  or  in  the  United  States  Court  of  Appeals  fbr 
the  District  of  Columbia,  by  filing  in  such  court  a  written 
petition  praying  that  the  order  of  the  Board  be  modified 
or  set  aside.  A  copy  of  such  petition  shall  be  forthwith 
served  upon  the  Board,  and  thereupon  the  aggrieved 
party  shall  file  in  the  court  a  transcript  of  the  entii-e 
record  in  the  proceeding,  certified  by  the  Board,  including 
the  pleading  and  testimony  upon  which  the  order  com¬ 
plained  of  was  entered,  and  the  findings  and  order  of  the 
Board.  Upon  such  filing,  the  court  shall  proceed  in  4e 
same  manner  as  in  the  case  of  an  application  by  the  Board 
under  subsection  (e),  and  shall  have  the  same  exclusive 


jurisdiction  to  grant  to  the  Board  such  temporary  relief 
or  restraining  order  as  it  deems  just  and  proper,  and  in 
like  manner  to  make  and  enter  a  decree  enforcing,  modify¬ 
ing,  and  enforcing  as  so  modified,  or  setting  aside  in  whole 
or  in  part  the  order  of  the  Board;  the  findings  of  the 
Board  with  respect  to  questions  of  fact  it  supported  by 
substantial  evidence  on  the  record  considered  as  a  whole 
shall  in  like  manner  be  conclusive. 

(1)  Whenever  it  is  charged  that  any  person  has 
engaged  in  an  unfair  labor  practice  within  the  meaning 
of  paragraph  (4)  (A),  (B),  or  (C)  of  Section  8  (b),  the 
preliminary  investigation  of  such  charge  shall  be  made 
forthwith  and  given  priority  over  all  other  cases  except 
cases  of  like  character  in  the  office  where  it  is  filed  or  to 
which  it  is  referred.  If,  after  such  investigation,  the  officer 
or  regional  attorney  to  whom  the  matter  may  be  referred 
has  reasonable  cause  to  believe  such  charge  is  true  and 
that  a  complaint  should  issue,  he  shall,  on  behalf  of  the 
Board,  petition  any  district  court  of  the  United  States 
(including  the  District  Court  of  the  United  States  for  the 
District  of  Columbia)  within  any  district  where  the  unfair 
labor  practice  in  question  has  occurred,  is  alleged  to  have 
occurred,  or  wherein  such  person  resides  or  transacts 
business,  for  appropriate  injunctive  relief  pending  the  final 
adjudication  of  the  Board  with  respect  to  such  matter. 
Upon  the  filing  of  any  such  petition  the  district  court 
shall  have  jurisdiction  to  grant  such  injunctive  relief  or 
temporary  restraining  order  as  it  deems  just  and  proper, 
notwithstanding  any  other  provision  of  law  *  •  *. 

Sec.  13.  Nothing  in  this  Act,  except  as  specifically 
provided  for  herein,  shall  be  construed  so  as  either  to 
interfere  with  or  impede  or  diminish  in  any  way  the  right 
to  strike,  or  to  affect  the  limitations  or  qualifications  on 
that  right. 
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AMALGAMATED  MEAT  CUTTERS  &  BUTCHER 
WORKMEN  OF  NORTH  AMERICA,  LOCAL  88,1 

Petitioner, 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

_ 

No.  12,931. 


SWIFT  &  COMPANY, 


Petitioner, 


NATIONAL  LABOR  RELATIONS  BOARD, 

_  Respondent. 

On  Petition  to  Review  and  Set  Aside  an  Order  of  the  National 
Labor  Relations  Board  Granting  Relief  (No.  12,891),  and  on 
Petition  to  Review  and  Set  Aside  the  Order  Insofar  as  It  Dehies 
Relief  (No.  12,931). _ 

BRIEF  FOR  AMALGAMATED  MEAT  CUTTERS  AND 
BUTCHER  WORKMEN  OF  NORTH  AMERICA,  LO¬ 
CAL  88,  INTERVENOR,  IN  NO.  12,931. 


INTRODUCTION. 


Intervenor  respectfully  refers  the  Court  to  its  Brief 
as  Petitioner  in  No.  12,891,  pp.  1-24,  for  a  complete  juris¬ 
dictional  statement,  statement  of  the  case  and  statement 
of  questions  presented. 


2 


STATEMENT  OF  POINTS. 


1.  Swift’s  loss  of  customer  patronage  as  a  result  of  the 
labor  dispute  involving  its  salesmen  is  irrelevant  to  the 
issue  whether  Local  88  violated  Section  8(b)(4)(A). 

2.  Whether  inducement  is  primary  or  secondary  does 
not  turn  on  whether  it  is  incidental  to  an  appeal  to  the 
primary  employer  or  his  employees,  but  only  on  whether 
the  action  it  seeks  to  invoke  is  to  be  directed  against  the 
primary  employer  or  against  a  secondary  employer. 

3.  The  Board’s  decision  in  the  Western  case  properly 
immunizes  inducement  of  primary  boycotts. 

4.  Petitioner’s  charge  and  the  complaint  based  upon 
it  should  have  been  dismissed  for  abuse  of  process. 

5.  On  the  findings  made,  the  Board ’s  order  is  too  broad 
in  scope. 
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SUMMARY  OP  ARGUMENT. 

I. 

Petitioner  erroneously  assumes  that  Section  ^(b) 
(4)  (A)  was  designed  to  protect  the  primary  employer 
against  loss  of  customer  patronage  during  the  pendency 
of  a  labor  dispute.  The  fact  is  that  the  Section  leaves 
secondary  employers  entirely  free  to  assist  labor  organi¬ 
zations  by  boycotting  the  primary  employer,  and  leaves 
labor  organizations  free  to  enlist  secondary  employers’ 
assistance  by  any  and  all  methods  other  than  the  cabling 
of  strikes  or  partial  strikes  against  them.  Since  the  ipar- 
ket  owners  whose  buyers  ceased  purchasing  were  not 
shown  to  have  desired  to  continue  to  patronize  Swift  dur¬ 
ing  the  labor  dispute,  their  buyers’  refusals  to  purchase 
could  in  no  sense  be  regarded  as  a  strike  against  then?. 


Petitioner’s  contention  that  inducement  is  necessar¬ 
ily  secondary  unless  it  is  coupled  with  and  incidental 
to  a  simultaneous  appeal  to  the  primary  employer  or  j  his 
employees  is  based  upon  the  transparent  fallacy  of  sub¬ 
stituting  irrelevant  “free  speech”  standards  for  the  classic 
primary-secondary  tests.  Inducement  of  members  at  meet¬ 
ings  of  the  union  to  boycott  the  primary  employer  ^nd 
to  refuse  to  handle  his  goods  is  “traditional  primary! ac¬ 
tion.”  Western,  Inc.,  93  N.  L.  R.  B.  336,  337.  Petition¬ 
er’s  argument  reduces  to  the  proposition  that  the  instjant 
boycott  should  be  held  secondary  because  it  imposed  Eco¬ 
nomic  pressure  on  the  salesmen  to  join  the  Union.  But 
neither  petitioner’s  nor  the  Board’s  disapproval  of  “jthe 
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means  employed7 ’  by  Local  88  to  organize  the  salesmen 
can  turn  a  primary  boycott  into  a  violation  of  Section 
8(b)(4)(A). 

m. 

Petitioner’s  attack  on  Western  assumes  that  it  im¬ 
munizes  inducement  of  secondary  boycotts  merely  because 
the  inducement  occurs  at  union  meetings.  The  assump¬ 
tion  is  false.  Western  immunizes  inducement  only  of  pri¬ 
mary,  not  secondary  boycotts,  and  its  rationale  is  in  no 
sense  related  to  “free  speech”  considerations.  To  the 
extent  that  Western  recognizes  that  appeals  to  union 
members  to  boycott  the  primary  employer  are  not  reached 
by  Section  8(b)(4)(A),  the  decision  is  entirely  sound. 

IV. 

A.  In  obtaining  the  state  court  injunction  prohibit¬ 
ing  Local  88  from  organizational  picketing  at  the  plant, 
petitioner  defied  Congress’  determination  that  employers 
may  not  resort  to  state  courts  to  enjoin  peaceful  or¬ 
ganizational  picketing;  disregarded  the  General  Counsel’s 
ruling  that  the  picketing  did  not  violate  the  Act,  thereby 
flouting  the  General  Counsel’s  “final”  authority  over  the 
issuance  of  complaints;  and  trenched  upon  Local  88 ’s 
organizational  rights  in  the  primary  dispute.  For  this 
abuse  of  process  the  charge  should  have  been  dismissed 
by  the  Board.  NLRB  v.  Indiana  &  Michigan  Electric  Co., 
318  U.  S.  9, 18-19. 

B.  Counsel  for  the  Regional  Director  abused  the  pow¬ 
ers  vested  in  the  Regional  Director  by  Section  10(1)  in 
seeking  and  obtaining,  in  the  Section  10(1)  proceeding,  an 
injunction  against  inducement  at  Union  meetings,  conduct 
which  controlling  Board  decisions  declared  to  be  lawful. 
For  this  abuse  of  process  as  well,  the  complaint  should 
have  been  dismissed. 
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V. 

The  Board’s  order,  which  does  not  on  its  face  exempt 
inducement  at  Union  meetings  and  elsewhere  than  at;  the 
markets,  is  too  broad,  since  the  Board  did  not  find  ^hat 
inducement  anywhere  except  at  the  retail  markets  |was 
illegal.  NLRB  v.  Stowe  Spinning  Co .,  336  U.  S.  226,  232- 
233. 


i 

i 


! 


i 


I 

i 
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ARGUMENT. 


I.  Loss  of  Customer  Patronage  by  the  Primary  Employer 
as  a  Result  of  Union  Inducement  Does  Not  Establish  a 
Cause  of  Action  Under  Section  8(b)(4)(A). 

The  basic  fallacy  in  petitioner’s  position  is  its  implicit 
assumption  that  Section  8(b)(4)(A)  protects  the  primary 
employer  against  refusals  by  its  customers  to  patronize 
it  because  of  the  labor  dispute.  Petitioner  conceives  Sec¬ 
tion  8(b)(4)(A)  as  if  it  were  a  particularly  vicious  form 
of  anti-trust  statute,  designed  to  guarantee  prosperity  to 
the  employer  party  to  a  labor  dispute.1 

But  Section  8(b)(4)(A)  was  not  enacted  to  protect  the 
primary  employer’s  business  during  the  pendency  of  a 
labor  dispute.  As  Senator  Murdock  stated  in  his  dis¬ 
senting  opinion  (R.  748):  “Nothing  *  *  *  in  this  provi¬ 
sion  of  the  Act  affords  any  protection  to  a  primary  em¬ 
ployer  from  injuries  to  his  business  resulting  from  his 
dispute  with  a  labor  organization.”  Section  8(b)(4)(A) 
is  only  one  part  of  a  comprehensive  code  which  recognizes 
and  protects  the  right  of  labor  organizations  to  bring 
economic  pressure  to  bear  upon  their  adversaries  in  labor 
disputes  by  enlisting  the  support  of  union  members,  cus¬ 
tomers  of  the  primary  employer,  and  the  public  generally. 

Specifically,  Section  8(b)(4)(A)  leaves  labor  organiza- 

1.  Tested  by  present  anti-trust  law  standards,  the  refusal  of  the  mar¬ 
kets  through  their  owners  or  buyers  to  make  purchases  from  Swift’s 
siilesmen  because  of  their  non-membership  in  the  Union  would  not  be 
unlawful.  Allcv-Bradlcj/  Co.  v.  Local  No.  S,  I.  B.  E.  TV.,  325  U.  S.  797,  809: 
“Employers  and  the  union  here  did  make  bargaining:  agreements  in  which 
the  employers  agreed  not  to  buy  the  Roods  manufactured  by  companies 
which  did  not  employ  the  members  of  Local  No.  3.  We  may  assume  that 
such  an  agreement  standing  alone  would  not  have  violated  the  Sherman 
Act.”  See  also,  Schattc  ,v.  International  Alliance,  182  F.  2d  158,  167  (C.  A. 
9),  certiorari  denied,  340  U.  S.  827 ;  Apex  Hosiery  Co.  v.  Leader,  310  U.  S. 
488. 
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tions  free  to  induce  customers  to  withhold  their  patronjage 
from  the  primary  employer.  The  Second  Circuit  recently 
reaffirmed  that  “requests  and  threats  addressed  directly 
to  secondary  employers  [to  boycott  the  primary  employer] 
are  not  illegal,  •  •  •  and  *  *  *  solicitation  of  customers 
of  secondary  employers  is  also  lawful.”  NLRB  v.  Elec¬ 
trical  Workers ,  CIO,  37  LRRM  2219,  2223  (CA  2),  decided 
December  22, 1955.  As  the  Board  itself  said  in  the  Conway 
case,  87  N.  L.  R,  B.  972,  982,  aff’d.,  195  F.  2d  906  (CA  |2) : 

i 

This  section  does  not  proscribe  other  means  [than 
strikes  against  a  neutral  employer]  by  which  unions 
may  induce  employers  to  aid  them  in  effectuating  sec¬ 
ondary  boycotts ;  much  less  does  it  prohibit  employers 
from  refusing  to  deal  with  other  persons,  whether  be¬ 
cause  they  desire  to  assist  a  labor  organization  in  the 
protection  of  its  working  standards,  or  for  any  other 
reason.  An  employer  remains  free,  under  that  section 
of  the  amended  Act,  as  always,  to  deal  with  whatever 
firms,  union  or  nonunion,  he  chooses. 

Thus, 

“It  is  *  *  *  undisputed  that  the  meat  maitket 
owners  had  the  right  to  support  *  *  *  the  Union’s 
cause  against  Swift.”  (R.  753.) 

Many  factors  may  influence  a  customer  to  make  common 
cause  wdth  a  Union  by  boycotting  its  adversary  in  a 
labor  dispute.  The  customer  may  himself  be  a  member 
of  the  Union  and  be  in  sympathy  with  its  aims  and  piur- 
poses.2  Where  the  same  Union  represents  his  own  Em¬ 
ployees,  the  customer  may  feel  that  preservation  of  har¬ 
monious  relations  with  the  Union  is  preferable  to  doing 

2.  That  employers  hare  chosen  to  give  extensive  aid  to  unions  in  tjheir 
disputes  with  other  employers  has  been  noted  frequently.  Seidman,  The 
Xccdlc  Trades,  pp.  210,  145-146,  271-276;  Bakke  and  Karp,  Unions.  Man¬ 
agement  and  the  Public,  pp.  289-294,  337;  Coleman.  Men  and  Coal,  p.  136; 
Loft,  The  Printing  Trades,  pp.  10-11,  172,  173,  232;  Haber,  Industrial 
Relations  in  the  Building  Industry,  pp.  252-256;  Carsel,  A  History  of  the 
Chicago  Ladies'  Garment  Workers'  Union,  pp.  228-231 :  Duplex  Printing 
Press  Co.  v.  Deering,  234  U.  S.  443,  479*480. 
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business  with  the  primary  employer.  In  addition,  the  cus¬ 
tomer  may  fear  the  reaction  of  those  of  his  own  customers 
who  are  sympathetic  to  the  Union’s  cause  if  he  should 
continue  to  patronize  the  primary  employer.  All  of  these 
factors,  as  the  record  shows,  played  a  part  in  inducing 
the  market  owners  in  this  case  to  cease  purchasing  from 
or  to  approve  or  acquiesce  in  their  buyers’  cessation  of 
purchasing  from  Swift’s  salesmen.  (See  Brief  for  Peti¬ 
tioner  in  No.  12,891,  pp.  11-12.) 

The  sole  purpose  of  Section  8(b)(4)(A)  is  to  protect 
neutral  employers,  who  desire  to  continue  to  patronize 
the  primary  employer  despite  his  involvement  in  the  labor 
dispute,  against  being  forced  by  strike  action  directed 
against  them  by  their  own  employees  to  withdraw  such 
patronage  (R.  748).  If  the  customer  does  not  desire  to  con¬ 
tinue  to  deal  with  the  primary  employer  while  the  dispute 
continues  the  condition  precedent  to  violation  of  Section 
8(b)(4)(A)  does  not  exist.  Unless  the  Union  induces  the 
customer’s  employees  to  engage  in  a  total  or  partial  strike 
against  him,  any  cessation  of  business  between  the  cus¬ 
tomer  and  the  primary  employer  cannot  be  the  result  of 
any  violation  of  Section  8(b)(4)(A). 

On  the  other  hand,  if  a  labor  organization  does  induce 
the  customer’s  employees  to  strike  against  him  to  force 
a  cessation  of  business,  it  is  immaterial  whether  the  cus¬ 
tomer,  in  consequence,  stops  dealing  with  the  primary 
employer  or  not.  NLRB  v.  Associated  Musicians ,  decided 
November  3,  1955,  37  LRRM  2041  (CA  2) ;  NLRB  v.  Den¬ 
ver  Bldg.  Trades  Council .  193  F.  2d  421,  424  (C.  A.  10). 
The  rights  of  the  neutral  employer,  which  Section  8(b) 
(4)  (A)  protects,  are  invaded  by  the  mere  attempt.  Since, 
under  Section  10(b),  any  person  may  file  a  charge,  the 
primary  employer,  though  only  an  incidental  beneficiary 
under  Section  8(b)(4)(A),  normally  has  standing  to  com¬ 
plain  of  the  violation.  But  see  pp.  16-21,  infra. 
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It  is  apparent,  therefore,  that  the  cessation  of  purphas¬ 
ing  by  the  retail  markets  from  Swift’s  salesmen,  upon 
which  petitioner  predicates  its  case  (Br.  pp.  6-7,  17),  is 
entirely  irrelevant  in  determining  whether  Local  88  vio¬ 
lated  Section  8(b)(4)(A).  That  determination  turn?  en¬ 
tirely  upon  whether  Local  88  induced  employees  of  the 
market  owners  to  strike  against  them  to  achieve  thd  for¬ 
bidden  object,  and  this — the  central  question — petitioner 
totally  ignores. 

The  fact  is,  as  we  have  shown  in  our  brief  in  No.  li,891, 
pp.  9-13,  that  at  no  time  did  the  buyers  strike  against 
the  market  owners  or  refuse  to  do  anything  that  the  |mar- 
ket  owners  desired  them  to  do.  A  strike  is  a  concerted 
withholding  of  labor  to  gain  the  employer’s  accession}  to  a 
demand  which  he  is  resisting.  It  is  the  employees5)  ces¬ 
sation  of  “work  at  their  own  volition  because  of  the  fail¬ 
ure  of  the  employer  to  meet  their  demand.”51  In  this  case 
Local  88  made  no  demand  on  the  market  owners  which 
they  resisted.  It  was  not  shown  that  any  market  o|wner 
whose  buyer  ceased  purchasing  desired  to  continue  fo  do 
business  with  Swift.  Thus,  the  buyers’  refusal  to  [pur¬ 
chase  from  Swift’s  salesmen,  assuming,  arguendo,  that  this 
was  a  concerted  refusal  by  employees  to  perform  services, 
was  not  in  opposition  to  their  employers’  desires.  Indeed, 
Local  88  urged  each  buyer  to  refrain  from  patronjizing 
Swift  salesmen  only  if  the  market  owner  approved.  Thus, 
the  indispensable  prerequisites  of  a  strike — a  deijnand 
which  the  employer  resists  and  to  obtain  winch  the  with¬ 
holding  of  services  occurs — are  missing.  A  refusal  to  per- 

; 

form  services  which  the  employer  does  not  desire  to  [have 
performed  is  not  a  strike  of  any  kind  against  him. 

Since  Local  88  did  not  invade  the  statutory  rights  of 
any  market  owner  by  inducing  strike  action  against  him, 

3.  NLRB  v.  Famtecl  Metallurgical  Corp„  306  U.  S.  240.  256. 
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its  successful  efforts  to  cause  termination  of  business 
dealings  between  the  markets  and  Swift  could  not  violate 
-Section  8(b)(4)(A). 

II.  Inducement  Directed  to  Customers,  Employees  of 
Other  Employers,  and  to  the  Public  Generally  to  Boy¬ 
cott  the  Primary  Employer  Is  Designed  to  Evoke 
Primary,  Not  Secondary  Action;  Inducement  Becomes 
Secondary  and  Unlawful  Only  When  It  Instigates 
Strike  Action  Against  a  Neutral  Employer. 

Petitioner  argues  that  any  inducement  made  directly  to 
employees  of  secondary  employers  to  refrain  from  assist¬ 
ing  the  primary  employer  is  secondary  and  that  such  in¬ 
ducement  becomes  primary  only  when  it  is  coupled  with, 
and  incidental  to,  a  simultaneous  appeal  to  the  primary 
employer  and  his  employees.  (Br.  pp.  15,  17,  29.)  This 
is  a  definition  “from  which  the  meaning  of  things  has 
evaporated.”4  As  we  have  shown  in  our  brief  in  No.  12,891, 
pp.  37-41,  59-64,  whether  inducement  is  primary  or 
secondary  has  always  turned  only  on  whether  the  boycott 
induced  is  to  be  directed  against  a  party  to  the  primary 
dispute,  on  the  one  hand,  or  against  someone  unconnected 
with  that  dispute,  on  the  other.  For  example,  solicita¬ 
tion  of  a  primary  employer’s  customers  to  boycott  the 
primary  employer  is  primary,  whereas  inducement  of  a 
neutral’s  customers  to  boycott  the  neutral,  though  also 
lawful  under  the  Act,  is  secondary. 

Petitioner’s  attempt  to  establish  an  additional  qualifi¬ 
cation — that  the  inducement  be  coupled  with  and  merely 
incidental  to  an  appeal  directed  to  the  primary  employer 
or  his  employees — is  totally  unsupported  by  reason  or  au¬ 
thority.  It  rests  upon  the  transparent  fallacy  of  substi¬ 
tuting  for  the  classic  primary-secondary  tests  irrelevant 


4.  PhcIpx-Dodi/c  Corp.  v.  NLRB.  313  F.  S.  177.  103. 
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“free  speech”  standards.  Petitioner  argnes  that  Local 
88 ’s  appeals  to  its  members  at  Union  meetings  shonhjl  be 
regarded  as  secondary  because  they  were  “not  in  the  fbrm 
of  argument  or  discussion,”  but  rather  amounted  to  “bare 
instigation”  (Br.  p.  29).  That  argument  confuses  the 
quality  or  nature  of  the  inducement,  which  is  wholly  im¬ 
material  under  Section  8(b)(4)(A),  with  the  object  to¬ 
ward  which  the  inducement  is  directed.  In  NLRB  v.j  In¬ 
ternational  Rice  Milling  Co.,  341  U.  S.  665,  where  th<2  in¬ 
ducement  of  neutral  employees  took  the  form  of 
of  violence  directed  against  them,  the  Supreme  Cqurt, 
holding  the  inducement  primary,  said  (341  U.  S.,  at  6^2) : 

The  substitution  of  violent  coercion  in  place  of 
peaceful  persuasion  would  not  in  itself  bring  the  bom- 
plained-of  conduct  into  conflict  with  §  8(b)  (4).  }t  is 
the  object  of  union  encouragement  that  is  proscribed 
by  that  section,  rather  than  the  means  adopted  to  ntake 
it  felt. 

Indeed,  petitioner’s  assertion  (Br.  p.  29)  that  Local  88 ’s 
appeals  to  its  members  at  union  meetings  to  assisf  in 
organizing  Swift’s  salesmen  by  refusing  to  patronize  those 
who  refused  to  join  cannot  be  described  “as  traditional 
primary  activities”  is  squarely  refuted  by  the  Boajrd’s 
decision  in  Western,  Inc.,  which,  in  the  context  of  this  tery 
argument,  petitioner  assumes  to  be  “basically  sound. ”|  In 
the  Western  case,  93  NLRB  336,  the  Union,  at  its  mleet- 
ings,  adopted  resolutions  calling  upon  its  members  Jem- 

i 

ployed  by  other  employers  to  refrain  from  handling!  the 
meat  products  of  Western,  the  primary  employer,  in  the 
course  of  their  employment  at  retail  stores.  93  NLRB 

i 

at  343-344.  Union  officers  threatened  that  members  who 
handled  such  products  would  be  subjected  to  $100.00  jfine 


i 

i 

i 

i 


(Ibid.).  The  Board  in  its  decision  specifically  found  that 
this  inducement,  directed  to  Union  members  alone,  at 
meetings  of  the  Union,  was  “traditional  primary  action.” 
93  NLRB  at  337. 

At  one  point  in  its  brief,  p.  32,  petitioner  admits  that 
an  appeal  to  union  members  at  union  meetings  may  indeed 
be  primary  if  “its  purpose  or  objective  is  to  accomplish 
primary  action,  namely,  influence  the  other  party  to  the 
dispute.”  That  admission,  we  submit,  is  itself  decisive 
against  petitioner,  for  the  parties  stipulated  that  Local 
88  “relied  upon  its  individual  members  to  conduct  its 
organizational  efforts  by  personal  contact  with  the  Swift 
salesmen  when  said  salesmen  visit  the  stores”  (Tr.  II,  39, 
42-43). 

Petitioner’s  argument  reduces  then  to  the  proposition 
that  Local  88 ’s  inducement  of  the  buyers  should  be  re- 
garded  as  secondary  simply  because  the  effect  of  the  boy¬ 
cott  was  to  exert  economic  pressure  upon  the  salesmen  to 
join  the  Union  (Br.,  pp.  30,  15).  But  whether  a  boycott 
is  primary  or  secondary  cannot  be  made  to  turn  on 
whether  it  is  effective.  Petitioner’s  characterization  of 
the  economic  effect  of  the  boycott  on  the  salesmen  as 
“illegal  and  coercive”  is  not  only  entirely  false,  it  is 
entirely  irrelevant.  See  Brief  for  Petitioner  in  No.  12,891, 
note  40  and  accompanying  text,  pp.  40-41;  see  also  Aetna 
Freight  Lines  v.  Clayton,  decided  December  13,  1955,  37 
LRRM  2203  (C.  A.  2). 

To  make  the  impact  of  the  boycott  on  the  salesmen  ap¬ 
pear  relevant,  the  Board  majority  twice  (R.  743,  741), 
described  the  boycott  as  an  “indirect  effort  to  bring  pres¬ 
sure  on  the  salesmen”  (Italics  added).  This  is  nothing 
less  than  an  attempt  by  ipse  dixit  to  turn  white  into  black. 
It  would  be  difficult  to  conceive  of  a  more  “direct”  means 
of  exerting  economic  pressure  on  the  salesmen  than  the 
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refusal  of  Union  members  who  want  the  salesmen  tq  join 
their  Union  to  patronize  them  unless  and  until  they  join.*'' 

In  sum,  here  as  in  NLRB  v.  General  Drivers ,  etc\,  225 
F.  2d  205,  209  (C.  A.  5),  cert.  den.  24  U.  S.  L.  Week,!  3156 
(December  6,  1955),  the  only  explanation  for  describing 
Local  88 ’s  appeals  to  its  members  as  inducement  j  of  a 
“secondary  boycott”  is  that  petitioner  and  a  majority 
of  the  Board  disapprove  of  “the  means  employed!”  by 
Local  88  to  organize  the  salesmen.  Indeed,  petitioner 
reveals  that  its  objective  is  to  police  Local  88 ’s  organ¬ 
izing  methods  when,  ignoring  the  picketing  at  the  plant 
which  petitioner  successfully  enjoined,  it  stresses  i(Br., 
p.  17),  that  apart  from  the  organizational  efforts  of  lnem- 
ber-buyers  in  the  stores,  Swift  salesmen  “were  never  ap¬ 
pealed  to  in  any  way.”  Approving  the  Fifth  Circuit’s  jhold- 
ing  in  General  Drivers,  this  Court  has  already  condeinned 
attempts  such  as  this  to  make  the  legality  of  union  con¬ 
duct  under  Section  8(b)(4)(A)  turn  on  value  judgrpents 
as  to  “the  propriety  and  adequacy  of  the  means  employed 
in  a  labor  dispute”.  Sales  Drivers  v.  NLRB,  37  LpRM 
2166,  2168,  2169  (C.  A.  A.  C.),  decided  December  8,  1955. 

I 

i 

i 

i 

III.  Western  Properly  Immunizes  Inducement  of  Primary 

Boycotts. 

Petitioner’s  attack  upon  the  Western  decision  is  predi¬ 
cated  entirely  upon  the  premise  that  Western  immunizes 
inducement  of  secondary  boycotts  merely  because!  the 
inducement  occurs  at  union  meetings.  If  that  premise 'were 
sound,  there  might  be  point  in  petitioner’s  argument,  yhich 

the  authorities  amply  support,  that  Section  8(b)(4)(A) 

— - 1 - 

5.  To  the  extent  that  petitioner  appears  to  suggest  that  the  ilnduce- 
inent  was  not  “direct”  because  it  did  not  occur  at  or  near  Swift’s 
premises  (Br.  p.  30).  petitioner  ignores  the  fact  that  it  precluded]  Local 
$8  from  encasing  in  organizational  picketing:  at  the  plant.  Retail  markets 
were  the  only  places  left  at  which  Local  88  and  its  members  could  reach 
the  salesmen  directly. 
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outlaws  all  forms  of  union  inducement  of  secondary  boy¬ 
cotts,  regardless  where  the  inducement  occurs. 

The  premise,  however,  is  patently  false.  The  Board  in 
Western  recognized,  as  petitioner  does  not,  that  Congress 
did  not  intend  by  the  language  of  Section  8(b)(4)(A)  to 
trench  upon  the  right  of  labor  organizations  to  bring 
economic  pressure  to  bear  upon  their  adversaries  by  meth¬ 
ods  which  have  traditionally  been  regarded  as  primary, 
not  secondary.  That  recognition  accords  with  the  judicial 
view  of  the  Section.  See  brief  for  petitioner  in  No.  12,891, 
pp.  14-15,  37-41,  59-60,  69-70. 

Pursuant  to  that  view  the  Board  and  the  courts  hold 
that  picketing  at  the  primary  employer’s  premises  is  not 
outlawed  by  Section  8(b)(4)(A),  even  though  the  picket¬ 
ing  is  addressed  directly  to  employees  of  neutral  employ¬ 
ers  and  even  though  it  results  in  the  refusal  of  such  em¬ 
ployees  to  perform  certain  services  which  their  own 
employer  desires  them  to  perform.  The  rationale  is  that 
the  Union  seeks  by  such  action  to  injure  only  the  primary 
employer;  to  the  extent  that  doing  this  entails  disobedi¬ 
ence  by  the  neutral’s  employees  of  their  own  employer’s 
instructions,  such  disobedience  is  a  consequence,  not  an 
object,  of  the  Union’s  inducement,  and  is  to  be  regarded 
as  “incidental  to  the  exercise  of  a  statutory  right”.  NLRB 
v.  General  Drivers,  etc.,  225  F.  2d  205,  210  (C.  A.  5)  cert, 
den.,  24  U.  S.  Law  Week,  3156  (Dec.  6,  1955) ;  see  also 
brief  for  petitioner  in  No.  12,891,  pp.  57-58,  59-60. 

The  same  rationale  applies  to  inducement  of  union  mem¬ 
bers  at  union  meetings,  through  bulletins  and  by  other 
devices,  to  refrain  from  lending  assistance  to  the  primary 
employer  by  performing  work  or  services  beneficial  to  him. 
As  the  Board  pointed  out  in  the  Western  case,  a  union’s 
listing  of  the  primary  employer  as  “unfair”  is  no  less 
“traditional  primary  action”  than  picketing  at  the  pri¬ 
mary  employer’s  place  of  business. 
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The  only  distinction  between  the  reaction  of  neutral 
employees  to  such  appeals  and  their  reaction  to  picketing 
at  the  primary  employer’s  plant  is  that  in  one  instance 
the  refusal  to  perform  work  or  services  may  occur  at  the 
secondary  employer’s  premises,  whereas,  in  the  otljer,  it 
occurs  near  the  primary  employer’s  plant.  But  geography 
alone,  while  sometimes  “significant”,  is  “not  necessarily 
conclusive”.  N.  L.  R.  B.  v.  International  Rice  Milling  Co ., 
341  U.  S.  665,  671.  Where  the  refusal  of  secondary  em¬ 
ployees  to  perform  services  is  limited  to  those  services 
beneficial  to  the  primary  employer,  and  results  only!  from 
inducement  to  support  the  union  in  its  dispute  with  the 
primary  employer,  the  refusal,  wherever  it  occurs,  mfist  be 
regarded  as  a  consequence  of  lawful  primary  activity,  and 
not  as  means  of  compelling  the  secondary  employer  to 
cease  doing  business  with  the  primary  employer. 

I 

The  only  substantial  question  which  is  raised  by  West¬ 
ern’s  distinction  is  the  propriety  of  the  Board’s  conclusion 
that  a  labor  organization  violates  Section  8(b)  (jl)  (A) 
when  it  addresses  identical  requests  to  employees  a^;  their 
secondary  places  of  employment  rather  than  elsewhere. 
Since  the  union’s  object  and  the  action  it  seeks  to  j evoke 
from  the  employees  is  in  both  instances  the  same,  it  [would 
seem  that  in  condemning  appeals  aimed  at  evoking  exertion 
of  pressure  upon  the  primary  employer  merely  becaulse  the 
appeals  are  made  at  a  secondary  employer’s  premises,  the 
Board  did  draw  a  distinction  on  geography  alon^,  and 
thereby  encroached  unduly  upon  the  right  of  unions  to 
engage  in  traditional  primary  action. 

This  Court  need  not  here  pass,  however,  on  this,  Or  any 
other  aspect  of  the  Western  distinction,  for  all  of  tlie  rea¬ 
sons  set  forth  in  our  brief  in  No.  12,891,  and  particularly 
because  the  action  which  Local  88  urged  upon  its  buyer- 
members  did  not  involve  or  entail  any  refusal  by  them  to 
do  anything  that  their  own  employer  desired  that  tlJey  do. 

i 

i 

I 
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Only  where  disobedience  of  the  secondary  employer  is  in¬ 
duced,  as  it  was  in  Western ,  and  as  it  is  in  the  picketing 
cases,  does  it  become  necessary  to  decide  whether  such 
disobedience  was  designed  to  exert  pressure  on  the  sec¬ 
ondary  employer,  or  was  merely  a  consequence  of  “tradi¬ 
tional  primary  action.’ ’ 

IV.  Petitioner’s  Charge  and  the  Complaint  Based  Upon  It 
Should  Have  Been  Dismissed  for  Abuse  of  Process. 

A.  Petitioner  Abused  the  Board’s  Processes  and  Trampled  Upon 
Local  88 ’s  Statutory  Rights  By  Obtaining  Its  State  Court 
Injunction  Prohibiting  Organizational  Picketing.  The  Board 
Should  Have  Rejected  Petitioner’s  Attempt  to  Expand  the 
Scope  of  Its  Immunity  to  Lawful  Economic  Pressure  by  Dis¬ 
missing  the  Charge  On  Which  This  Proceeding  Was  Based. 

Our  Brief  in  No.  12,891,  pp.  4-6,  details  petitioner’s  ac¬ 
tion  in  obtaining  a  state  court  injunction  prohibiting  Local 
88 ’s  organizational  picketing  at  the  Swift  plant  and  in 
maintaining  that  injunction  even  after  the  General  Counsel 
had  dismissed  on  the  merits  Swift’s  charge  that  that  picket¬ 
ing  violated  the  Act.  There  is  no  doubt,  as  the  Board  it¬ 
self  admitted  (R.  743,  note  6),  that  Swift  thereby  illegally 
interfered  with  the  exercise  by  Local  88  in  this  very  labor 
dispute  of  fundamental  organizational  rights  which  the 
statute  safeguards  and  protects.  As  the  Court  of  Appeals 
for  the  Second  Circuit  recently  reiterated  ( Aetna  Freight 
Lines  v.  Clayton ,  decided  December  13,  1955,  37  LRRM 
2203,  2206-2207) : 

Peaceful  stranger  picketing  by  a  labor  organization 
in  the  course  of  a  labor  dispute  is  *  *  *  an  activity  sub¬ 
ject  to  injunction  only  through  the  procedures  au¬ 
thorized  in  the  Act,  and,  if  not  so  condemned,  is  pro¬ 
tected  by  Congress  against  injunctive  prohibition  aris¬ 
ing  outside  the  Act. 
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*  In  considering  Swift’s  charge  on  the  merits  in  the  in- 

■  stant  case,  the  Board  ignored  Swift’s  defiance  of  Congress’ 

determination  that  employers  may  not  resort  to  state  courts 
to  enjoin  peaceful  organization  picketing;6  Swift’s  perver¬ 
sion  of  the  statutory  command  that  rulings  of  the  General 
t  Counsel  on  the  issuance  of  complaints  shall  be  “final”!  (Act, 

Section  3(d))  ;7  and  the  fact  that  Swift’s  illegally  obtained 
injunction  trenched  upon  Local  88 ’s  organizational  fights 
in  the  primary  dispute. 

It  has  long  been  settled  that  the  charging  party mis- 
►  conduct  is  “material”  to  the  Board’s  “decision  to  enter¬ 

tain  and  proceed  upon  a  charge”.  N.  L.  R.  B.  v.  Indiana  & 
Michigan  Electric  Co.,  318  U.  S.  9,  18.  The  Board  should 
“decline  to  be  imposed  upon  or  to  submit  its  process  to 
abuse  *  *  *.  [It  should]  withhold  or  dismiss  its  own]  com- 
'  plaint  if  it  should  appear  that  the  charge  is  so  related  to 

a  course”  of  infringement  of  the  respondent’s  statutory 
rights,  derogation  of  the  General  Counsel’s  statutory  au¬ 
thority,  and  rejection  of  Congress’  determination  that  in 
this  field  federal  law  shall  be  supreme,  “as  to  constitute  an 
abuse  of  the  Board’s  process”.  Indiana  &  Michigan]  case, 
supra,  318  U.  S.,  at  18-19. 

In  closing  its  eyes  to  the  fact  that  the  boycott  and|  peti¬ 
tioner’s  charge  against  it  stemmed  from  petitioner’s  illegal 
state  court  restraint  upon  the  primary  picketing,  the  Board 
overlooked  that  “secondary  activity  is  but  an  extension  of 
the  labor  dispute  with  the  primary  employer”.8  A^i  em¬ 
ployer  who  unlawfully  secures  immunity  against  primary 
pressure  may  not  be  permitted  to  invoke  the  Board’s  a|ssist- 

<>.  Teamster’s  Local  25  v.  New  York,  ATcic  Haven  d  Hartford  R.  Co., 

....  U.  S . No.  33,  October  Term,  1955,  24  Law  Week,  4044 ;  Gdrner  v. 

Teamst(T’s  Union.  346  U.  S.  485;  Capital  Services  Inc.  v.  NLRB,  347 
U.  S.  501 ;  Aetna  Freight  Lines  v.  Clayton,  supra. 

7.  Mississippi-  Valley  Electric  Co.  v.  General  Truck  Drivers  ct  al., 

decided  December  12,  1055,  ....  La .  So.  2d  -  37  jLRRM 

2283;  Holman  v.  Industrial  Stamping  Co.,  decided  December  28,  1055. 
....  Mich . .  ....  N.  W.  2d  . 37  LRRM  2274. 

8.  NLRB  v.  Associated  Musicians,  37  LRRM  2041,  2046  (C.  A.  2)1 
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ance  against  extension  of  the  dispute  by  even  secondary 
means.  (Cf.  NLRB  v.  Electrical  Workers ,  CIO,  decided 
December  22, 1955,  37  LRRM  2219,  2222-2223  (C.  A.  2) ;  see 
also,  R.  694-695.)  The  Board  cannot  refuse  to  consider  the 
charging  party’s  abuse  of  the  Board’s  process  and  of  the 
Act’s  standards  by  “fragmenting”  its  “authority  *  *  * 
over  labor  disputes.”0  See  also,  Joliet  Contractors  Assn.  v. 
NLRB,  193  F.  2d  833  (C.  A.  7). 

The  Board  recognized  that  Swift’s  state  court  injunction 
proceedings  against  Local  88  constituted  an  intolerable 
abuse  of  the  Act’s  processes  by  filing  suit  in  the  federal 
court  to  enjoin  Swift  from  maintaining  or  enforcing  the 
injunction.  NLRB  v.  Swift  &  Co.,  No.  C.  A.  9793  (1)  (E. 
D.  Mo.);  No.  15,364  (C.  A.  8).  When  it  came  to  consider¬ 
ing  Swift’s  charges  in  the  case  before  it,  however,  the 
Board  failed  to  take  the  appropriate  remedial  action  which 
the  situation  required  and  which  was  well  within  its  powers, 
namely,  dismissal  of  the  charges  and  the  complaint  because 
of  that  abuse. 

B.  Counsel  for  the  Regional  Director  Abused  the  Powers  Vested 
in  the  Regional  Director  Under  Section  10(1)  by  Seeking 
and  Obtaining  a  Temporary  Injunction  Prohibiting  Induce¬ 
ment  at  Union  Meetings,  Conduct  Which  Controlling  Board 
Decisions  Declared  Lawful. 

Section  10  (1)  of  the  Act  provides  that  if,  upon  investi¬ 
gation  of  a  charge  alleging  violation  of  Section  8(b)  (4)  (A). 
(B)  or  (C),  the  Regional  Director  has  “reasonable  cause 
to  believe  such  charge  is  true  and  that  a  complaint  should 
issue”,  he  shall  petition  an  appropriate  district  court  of 
the  United  States  for  “appropriate  injunctive  relief  pend¬ 
ing  the  final  adjudication  of  the  Board  with  respect  to  such 
matter”.  The  district  court  is  authorized  to  grant  such 
injunction  relief  as  it  deems  “just  and  proper”.  Any 

0.  NLRB  v.  Associated  Musicians,  supra.  37  LRRM  2041,  2046. 
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I 

. 

temporary  injunction  so  obtained  expires  upon  adjudica¬ 
tion  by  the  Board  of  the  complaint  based  upon  the  charges. 

This  provision  for  interlocutory  injunctive  relief  is  ob¬ 
viously  designed  to  enable  the  Government  to  enjoih  re¬ 
spondents  from  engaging  in  unlawful  conduct  during  the 
period  which  necessarily  elapses  between  preparation  of 
the  complaint  and  issuance  of  a  cease  and  desist  ord<br  by 
the  Board.  Manifestly,  the  only  conduct  against  which  the 
Regional  Director  may  appropriately  seek  interim  injjunc- 

tive  relief  is  that  which  he  has  reasonable  cause  to  believe 

! 

will  be  enjoined  by  the  Board  in  its  final  decision,  jit  is 
entirely  improper  to  seek  or  obtain  interim  injunctive  Relief 
against  conduct  which  controlling  Board  decisions  declare 
lawful.  This  is  true  even  though  the  Regional  Director;  may 
believe  that  upon  the  Board’s  reconsideration  of  the  Jissue 
in  the  case  initiated  by  the  complaint  it  may  reverse  its 
prior  decision,  for,  by  that  time  the  injunction  will  have 
spent  its  force,  and  respondent  will  have  been  precluded 
from  engaging  in  conduct  which,  during  the  entire  effective 
period  of  the  injunction,  remained  entirely  lawful. 

i 

In  this  case,  however,  counsel  for  the  Regional  Director 
urged  the  District  Court  in  the  Section  10(b)  proceeding 
to  enjoin  Local  88  not  only  from  appealing  to  the  buyers 
at  the  stores,  but  at  the  Union  meetings  as  well,  even 
though  under  the  Board’s  decision  in  Western,  Inc.,  93 
NLRB  336-337,  appeals  such  as  these  when  made  at  union 
meetings  were  lawful  and  protected.  See  brief  for  peti¬ 
tioner  in  No.  12,891,  note  25,  pp.  15-16.  Decent  regard  for 
the  statutory  scheme,  no  less  than  respect  for  the  rights  of 
the  respondent,  would  have  required  counsel  for  the:  Re¬ 
gional  Director  to  advise  the  court  that  the  Western  case 
immunized  Local  88 ’s  appeals  at  union  meetings  and! that 
it  would  not  be  “just  and  proper”  to  enjoin  such  appeals 
unless  and  until  the  Board  reversed  Western. 
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Counsel  for  the  General  Counsel  did  just  the  opposite. 
Although  respondent  contended  vigorously  that  Western 
barred  an  injunction  directed  against  appeals  at  Local  88 ’s 
meetings,  counsel  for  the  General  Counsel  at  first  ignored, 
and  then  sought  to  minimize  and  distort  Western  's  holding. 
See  reply  brief  for  petitioner  in  Civil  No.  9741,  pp.  4-5. 
The  only  excuse  offered  by  counsel  for  the  General  Counsel 
for  this  defiance  of  the  Board’s  holding  was  that  Western 
had  been  “modified”  by  Joliet  Contractors  v.  NLRB. 
202  F.  2d  606  (C.  A.  7).  But  that  case  involved  inducement 
of  a  strike  against  the  secondary  employers,  not  mere 
inducement  of  refusal  to  handle  the  primary  employer’s 
goods ;  and  the  Board,  as  well  as  a  number  of  other  Courts 
of  Appeals,  including  this  Court,  had  already  indicated  dis¬ 
agreement  with  the  Seventh  Circuit’s  dictum  that  “we  are 
not  convinced  that  a  union  violation  is  dependent  on 
whether  its  activities  are  primary  or  secondary”.  See 
Eighteenth  Annual  Report ,  NLRB,  1954,  p.  48. 

Petitioner  likewise  urged  that  injunctive  restraint  be 
imposed  upon  Local  88 ’s  appeals  at  union  meetings  on  the 
same  theory  it  presses  here  (Br.  pp.  19-28),  that  1BEW 
v.  NLRB,  341  U.  S.  694,  reversed  Western.  But  the 
Electrical  Workers  case  did  no  more  than  affirm  the 
Board’s  own  holding  in  Wadswo'rtti  Bldg.  Co.,  Inc.,  81 
NLRB  802,  decided  in  1949,  long  before  Western,  that 
Section  8(c) — the  “free  speech”  guarantee — does  not 
qualify  the  prohibition  against  inducement  of  secondary 
boycotts.  The  Board’s  decision  in  Western,  as  we  have 
shown,  pp.  13-16,  supra,  did  not  rest  in  any  respect  on  Sec¬ 
tion  8(c)  or  on  any  “free  speech”  philosophy.  It  was 
based  upon  the  primary-secondary  distinction,  and  that 
distinction  the  Supreme  Court  in  the  Electrical  Workers 
case,  and  its  companion  cases,  did  not  reverse  but  affirmed. 

The  Board  should  have  taken  cognizance  of  the  fact  that 


counsel  for  the  Regional  Director,  speaking  ‘‘on  behalf  of 
the  Board”,  violated  his  clear  duty  to  limit  the  scope  of 
injunctive  relief  requested  to  conduct  declared  unlawful 
by  the  Board.  That  violation,  trenching  as  it  did  upcjn  re¬ 
spondent’s  rights  and  upon  the  objectives  of  Section  }0(1), 
constituted  an  abuse  of  the  Board’s  process,  and  should 
have  resulted  in  dismissal  of  the  complaint. 

i 

V.  On  the  Findings  Made  the  Board’s  Order  Is  Improperly 

Broad  in  Scope. 

The  Board  refused  to  pass  on  whether  Local  88 ’s  appeals 
to  the  buyers  at  union  meetings  and  elsewhere  than  at 
the  retail  markets  violated  Section  8(b)(4)(A).  Its  order, 
therefore,  cannot  prohibit  appeals  to  the  buyers  except  at 
the  retail  markets.  Yet  nowhere  does  the  order  erpbody 
this  limitation,  which  the  findings  themselves  compel. j  As¬ 
suming,  arguendo,  that  the  findings  can  be  sustained!,  the 
order  must  be  narrowed  so  that  it  clearly  reaches  onljv  in¬ 
ducement  at  the  retail  markets.  N.  L .  R.  B.  v.  Stowe  § pin¬ 
ning  Co.,  336  U.  S.  226,  232-233. 
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Conclusion. 

Petitioner  has  advanced  no  considerations  which  war¬ 
rant  holding  Local  38 ’s  inducement  of  its  buyer  members 
at  union  meetings  or  anywhere  else  to  refrain  from  patron¬ 
izing  Swift’s  non-union  salesmen  to  be  violative  of  Section 
8(b)(4)(A).  The  petition  to  review  should  be  denied  and 
the  complaint  dismissed. 

Respectfully  submitted, 

Martin  F.  O’Donoghue, 

Thomas  X.  Dunn, 

Tower  Building, 

Washington,  D.  C., 

Mozart  G.  Ratner, 

Jacobs,  Kamin  and  Ratner, 
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Chicago  6,  Illinois, 

Harry  H.  Craig, 
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St.  Louis  1,  Missouri, 
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I.  Purchase  Boycotts  May  Not  Be  Equated  to  Product 
Boycotts.  The  Circumstances  Which  Distinguish  the 
Two  Are  Precisely  Those  Which  Make  Purchase  Boy¬ 
cotts  Primary  and  Some  Product  Boycotts  Secondary. 

The  critical  thesis  of  the  Board’s  brief  is  that  Congrpss 
intended  to  outlaw  all  “product  boycotts”.  The  bijief 
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simply  assumes  that  the  ‘ ‘  purchase  boycott”  (Board  Br. 
p.  26)  here  in  issue  is  a  specie  of  ‘‘product  boycott”,  and, 
on  this  premise,  concludes  that  Congress  intended  to  out¬ 
law  it.  Since,  concededly,  the  only  boycotts  which  Congress 
intended  to  reach  are  those  engaged  in  by  employees,  and 
since  all  such  boycotts  in  some  way  involve  “products”, 
the  contention  is  simply  that  Congress  intended  to  outlaw 
all  boycotts  in  which  employees  are  involved. 

But  the  very  legislative  history  on  which  the  Board’s 
brief  relies  shows  conclusively  that  Congress  did  not  in¬ 
tend  to  outlaw  all  employee  boycotts;  Congress  intended 
to  outlaw  only  those  employee  boycotts  which  it  under¬ 
stood  to  be  secondary.1  “Congress,  in  the  search  for  a 
compromise  between  the  conflicting  interests  of  employees 
in  collective  bargaining  and  that  of  neutrals  in  avoiding 
involvement  in  quarrels  not  their  own,  decided  to  draw 
the  line  at  secondary  boycotts.”  1BEW  v.  NLRB,  181  F. 
2d  34,  40  (C.  A.  2),  aff’d.,  341  U.  S.  694. 

The  only  excuse  offered  for  respondent’s  attempt  to 
jettison  the  primary-secondary  distinction  which  Congress 
drew  is  that  courts  applying  common  law  were  not  in 
agreement  that  the  concerted  refusal  of  a  neutral’s  em¬ 
ployees  to  work  on  goods  merely  because  they  had  been 
produced  in  an  “unfair”  plant  was  a  secondary  boycott. 
(Board  Br.,  pp.  16-17,  47;  Company  Br.,  pp.  22-24.)  Some 
courts  held  such  product  boycotts  secondary;  others,  be¬ 
cause  of  the  community  of  interest  between  all  employees  in 
the  same  industry,  trade,  craft  or  occupation,  treated  them 
as  primary  and  lawful.  Admittedly,  proponents  of  the  bill 
considered  “that  type  of  product  boycott”  secondary. 

1.  See  93  Cone.  Rec.  3838,  2  Lee-  Hist.  LMRA  1947,  1012:  S.  Rep.  No. 
105.  SOth  Cons.  1st  Sess.,  7.  S,  22.  54.  in  1  Lee.  Hist.  LMRA  1947.  413.  414, 
42S,  460:  H.  Conf.  Rep.  No.  510,  SOth  Cons.  1st  Sess.  43,  In  1  Lee.  Hist. 
LMRA  1947,  547  :  93  Cone.  Rec.  4131.  413S.  4S37-483S.  4S58.  4S59.  4865, 
5005,  5011.  5014,  6445-6446.  7537,  A.  2252  In  2  Lee.  Hist.  LMRA  1947.  1005. 
1068.  1354-1355.  1364,  1365,  1370-1371,  1372-1373.  13S3,  1479,  1491,  1497, 
1544,  1654,  1524. 
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(Board  Br.,  p.  19.)  Debate  turned  on  whether  product  boy¬ 
cotts  of  “that  type/’  which  the  minority  and  the  President 
deemed  justified  in  some  cases,  should  in  all  case^  be 
brought  within  the  statutory  ban.  93  Cong.  Rec. 

4199  in  2  Leg.  Hist.  1106-1108. 

At  no  time,  however,  was  there  any  doubt  or  disagree¬ 
ment  among  courts  or  scholars  that  the  purchase  boycott, 
1 ‘  a  simple  combination  of  persons  to  suspend  dealings  with 
a  party  obnoxious  to  them,”2  was  primary,  not  secondary. 
(See  brief  for  petitioner  in  No.  12,891,  pp.  37-39.)  Teller, 
in  Labor  Disputes  and  Collective  Bargaining,  Vol.  1,  p.  454, 
makes  it  clear  that  whatever  differences  there  may  have 
been  in  definition  of  “secondary  boycott”,  and  whatever 
divergencies  may  have  developed  as  to  the  legality  of  cer¬ 
tain  types  of  secondary  boycotts,  the  refusal  of  Union 
members  to  patronize  their  immediate  adversaries  was 
always  considered  primary  and  entirely  lawful.3  “The 
earlier  books,”  said  Teller,  “limited  the  definition  of  the 
primary  boycott  to  concerted  activity  exercised  against 
the  allegedly  unfair  person.”  Within  the  framework  of 
that  most  restricted  definition,  the  authorities  uniformly 
defined  the  primary  boycott  as  refusal  of  union  members 
to  patronize  their  adversaries. 

The  legislative  history  shows  that  not  even  the  most 
avid  supporters  of  the  amendment  proposed  to  outlaw 
boycotts  which  everyone  understood  to  be  primary.  iThe 
opposing  briefs  neglect  to  mention  the  one  fact  about  the 
legislative  history  which  is  decisive  against  their  approach : 
Refusals  to  buy  merchandise  from  the  primary  employer 
or  his  employees  are  conspicuous  by  their  absence  jrom 
examples  of  employee  and  union  conduct  which  Congress 
desired  to  prevent . 

111  |  — ■ 

2.  Laidler,  Boycotts  and  the  Labor  Struggle,  p.  64 ;  Oakes,  Organized 
Labor  and  Industrial  Conflicts  (1927),  Section  408,  states:  “The  primary 
boycott  consists  simply  of  cessation,  by  concerted  action,  of  dealings  jwith 
another.” 

3.  See  also  Frankfurter  &  Greene,  The  Labor  Injunction,  p.  43. 
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Respondent’s  attempt  to  evade  the  primary-secondary 
distinction  by  claiming  that  all  boycotts  involving  products 
are  illegal  must  therefore  fail.  The  basic  difference  be¬ 
tween  the  purchase  boycott  and  the  product  boycott  is 
that  the  purchase  boycott  terminates  business  transactions 
between  union  members  themselves  and  their  immediate 
adversaries,  by  refusing  to  purchase  the  members  exert 
pressure  directly  against  the  “allegedly  unfair  person”; 
by  the  product  boycott,  union  members  exert  pressure  on 
their  opponents  only  indirectly ,  through  the  pressure  they 
exert  on  their  own  employer.  It  is  precisely  this  difference, 
as  we  said  in  our  main  brief,  p.  38,  which  makes  the  “pur¬ 
chase  boycott”  primary  and  the  type  of  “product  boycott” 
which  Congress  sought  to  outlaw  secondary. 

Even  where  the  handling,  as  distinct  from  purchasing, 
of  the  primary  employer’s  goods  involves  the  rendering  of 
a  service  directly  to  the  primary  employer  or  his  employees, 
the  refusal  of  employees  of  neutral  employers  so  to  assist 
the  primary  employer  is  “traditional  and  permissible”; 
it  is  “primary”,  not  “secondary”  action,  within  the 
meaning  of  Section  8(b)  (4) (A).  NLRB  v.  Denver  Bldg. 
Trades  Cov/ncil,  341  U.  S.  675,  687 ;  NLRB  v.  Service  Trades 
Chauffeurs,  191  F.  2d  65,  68  (CA  2) ;  Schultz  Refrigerated 
Service,  87  NLRB  502.  See  infra  pp.  19-23.  It  is  respond¬ 
ent  who  is  “vastly  mistaken”  (Br.  p.  26),  in  asserting  that 
Congress  intended  to  outlaw  all  action  by  a  neutral’s  em¬ 
ployees  in  support  of  a  primary  dispute  which  may  fall 
within  respondent’s  loose  and  all  pervasive  conception  of 
a  “product  boycott”. 

Of  course  respondent  cannot  evade  the  primary-secondary 
distinction  on  the  ground  that  purchase  boycotts  necessarily 
*  ‘  implicate  neutrals  to  the  dispute,  here  the  meat  markets  ’  ’. 
(Br.,  p.  16.)  Any  and  all  action  by  a  neutral’s  em¬ 
ployees  in  support  of  a  primary  strike,  their  refusal  to 
cross  a  primary  picket  line,  for  example,  necessarily  “in- 
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volves”  neutrals.  It  was  for  this  very  reason  that  the 
Board  and  the  courts,  from  the  very  beginning,  recognized 
that  unless  Section  8(b)(4)(A)  was  to  be  read  as  utterly 
destroying  the  right  to  strike,  such  involvement  of,  or,  even 


harm  to,  neutrals,  resulting  from  primary  as  distinct  from 
secondary  action  by  their  employees,  must  be  regarded  as 


only  “incidental  to  the  lawful  exercise  of  a 
right. ’  ’4 


statutory 


Consequently,  even  if  we  assume  that  the  purchase  boy¬ 
cott  here  in  issue  could  be  brought  within  the  literal  lan¬ 


guage  of  Section  8(b)(4)(A),  it  would  still  be  immuhe  to 
prohibition,  for  “Section  8(b)(4)(A)  was  aimed  at  sec¬ 


ondary  and  not  primary  action.”  Pure  Oil  Co.,  84  NLRB 
315,  318.  It  is  too  late  in  the  day  for  the  Board  npw  to 


shut  its  eyes  to  that  fundamental  distinction. 

I 

II.  Congress  Did  Not  Intend  to  Outlaw  All  Product  boy¬ 
cotts.  It  Outlawed  Only  Those  Which  Were  Effectu¬ 
ated  by  Partial  Strikes  Against  Neutral  Employer?. 


The  primary-secondary  distinction  aside,  there  is  another, 
and  equally  decisive,  flaw  in  respondent’s  argument.  The 
legislative  history  shows  beyond  a  shadow  of  doubt  ithat 
Congress  did  not  intend  to  outlaw  all  product  boycotts — 
it  intended  to  outlaw  only  those  which  were  effectujated 
through  partial  strikes  against  neutral  employers,  j  See 
International  Rice  Milling  Co.  v.  NLRB,  341  U.  S.  665, 
672-673,  and  accompanying  footnotes;  cf.  the  quotation  in 
the  Board’s  brief,  pp.  44-45,  from  Douds  v.  7.  L.  A.,  224  F. 
2d  445  (C.  A.  2).  j 

The  distinction  drawn  by  the  bill,  said  Senator  Tjaft, 
is  between  strikes  “for  justifiable  purposes  and  strikes 

4.  NLRB  v.  General  Driver s,  etc.,  225  F.  2d  206,  210  (CA  5).  cert, 
denied,  24  TJ.  S.  L.  Week,  3156,  Dec.  6,  1955;  NLRB  v.  Service  Trades 
Chauffeurs,  etc.,  191  F.  2d  65  (CA  2).  See  main  brief  for  petitioner, 
pp.  40-41,  59-60  and  cases  therein  cited. 
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for  wholly  illegal  and  improper  purposes”  such  as  “strikes 
in  the  nature  of  secondary  boycotts”  (93  Cong.  Rec.  3834, 
2  Leg.  Hist.,  1005-1006).  Summing  up  upon  the  bill’s  re¬ 
turn  from  conference,  he  said  (93  Cong.  Rec.  6445-6446  in 
2  Leg.  Hist.  1544) : 

The  conferees  rejected  the  broad  prohibition  of  all 
kinds  of  strikes.  *  *  *  The  only  strikes  which  are  de¬ 
clared  to  be  illegal  are  secondary  boycotts  and  juris¬ 
dictional  strikes. 

See  also,  93  Cong.  Rec.  4199,  in  2  Leg.  Hist.  1107,  1108. 

Each  and  every  example  of  a  “product  boycott”  re¬ 
ferred  to  in  the  legislative  history  was  a  partial  strike 
against  a  neutral  employer.  Although  the  employees  of 
the  neutral  employer  did  not  cease  all  work  for  him,  they 
did  refuse  to  perform  part  of  their  work,  i.e.,  that  part 
which  involved  the  handling  of  products  which  their  em¬ 
ployer  had  received  from  or  intended  to  ship  to  an  em¬ 
ployer  party  to  a  labor  dispute.  And  the  purpose  of  this 
withholding  of  labor  was,  in  every  such  case,  to  deprive 
that  employer  of  the  labor  necessary  to  process  such  goods 
and,  by  thus  making  it  impossible  for  him  to  continue  to 
perform  services  for  the  primary  employer,  to  force  or 
require  him  to  cease  doing  such  business.  “This  type  of 
‘product  boycott’,”  said  the  Board  in  its  Brief  to  the 
Supreme  Court  in  NLRB  v.  International  Rice  Milling  Co., 
No.  313,  October  Term,  1950,  p.  28,  note  17,  “is  clearly 
secondary  labor  action.”  (Italics  added.) 

The  language  of  Section  8(b)(4)(A)  was  carefully 
drafted  to  reach  these  partial  strikes,  as  well  as  total 
strikes,  by  employees  of  neutral  employers.  The  outlawry 
of  “strikes”  comprehends  the  total  withholding  of  work 
and  or  service  by  the  neutral’s  employees.  The  parallel 
outlawry  of  “concerted  refusals”  by  employees  to  work 
on  any  goods  or  perform  any  services  comprehends  the 
partial  strike.  The  phrase  “concerted  refusal”  of  “the 
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employees  of  any  employer”  to  perform  “work”  or  reader 
“services”,  far  from  being  an  original  formulation,  is  the 
dictionary  definition  of  “strike”.  See,  Webster’s  j^ew 
International  Dictionary,  p.  2496;  Black’s  Law  Dictionary, 
1951,  p.  1591 ;  American  College  Dictionary  (Random  Hbuse, 
1952),  p.  1198,  definition  60. 

i  . 

Moreover,  Congress  so  defined  the  objective  of  the  action 
which  it  was  prohibiting  labor  organizations  to  engage 
in  or  to  induce  employees  to  engage  in  as  to  make  it  im¬ 
possible  for  anything  but  strikes  or  partial  strikes  against 
neutral  employers  to  be  covered.  Only  if  a  work  stoppage 
constitutes  a  strike  in  its  normal  and  accepted  sense  j i.  e., 
a  concerted  refusal  by  employees  to  obey  the  instructions 
of  their  own  employer  with  respect  to  the  performance 
of  their  work  or  services,  can  it  possibly  have  as  “an 
object”,  “forcing  or  requiring”  the  neutral  employer  |“ to 
cease  doing  business”  with  another  person. 

For  the  first  eight  years,  the  Board,  with  judicial!  ap¬ 
proval,  adhered  faithfully  to  Congress’  purpose  as  ex¬ 
pressed  in  the  legislative  history  and  in  the  language  of 
the  Act.  In  its  Brief  to  the  Supreme  Court  of  the  Unjited 
States  in  NLRB  v.  International  Rice  Milling  Co.,  No.  Sl3, 
October  Term,  1950,  p.  29,  the  Board  stated  that  what  a 
labor  organization  is  forbidden  by  Section  8(b)  (4)  (Aj)  to 
do  is  “to  direct  its  pressures  against  a  neutral  employer 
by  depriving  him  of  the  services  of  his  own  employees.” 
In  its  brief  in  NLRB  v.  Denver  Bldg.  <&  Construction 
Tracies  Council,  No.  393,  U.  S.  Supreme  Court,  October 
Term,  1950,  p.  22,  the  Board  said  that  what  Section 
8(b)(4)(A)  forbids  is  “strike  action  directed  againsj  an 
employer  who  is  not  in  a  position  to  grant  the  Union’s 
economic  or  organizational  demands,  i.  e.,  a  neutral  or  ^sec¬ 
ondary’  employer.”  The  Supreme  Court  agreed.  Explain¬ 
ing  why  in  the  Rice  Milling  case  the  Union’s  inducerjient 
of  employees  of  a  neutral  not  to  cross  the  picket  line  dicj  not 
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fall  within  the  prohibition,  the  Supreme  Court  said:  “The 
Union  did  not  engage  in  a  strike  against  the  customer.  It 
did  not  encourage  concerted  action  by  the  customer’s  em¬ 
ployees  to  force  the  customer  to  boycott  the  mill.”  NLRB 
v.  Denver  Bldg.  &  Construction  Trades  Council ,  341  U.  S. 
675,  687-688. 

In  Sealright  Pacific,  Ltd.,  82  NLRB  271,  291,  a  “product 
boycott”  case,  the  Board  said:  “Section  8(b)(4)  pro¬ 
scribes  conduct  of  two  types:  a  strike,  and  inducement  or 
encouragement  of  employees  to  strike.”  In  Schultz  Re¬ 
frigerated  Service,  87  NLRB  502,  508,  where  the  union  by 
picketing  at  a  neutral  employer’s  premises  induced  the 
neutral’s  employees  not  to  handle  unfair  goods,  the  Board 
held  that  the  union  had  not  induced  a  “refusal”  within 
the  meaning  of  the  statute,  because  the  employees  had  not 
been  “requested”  by  their  own  employer  to  handle  the 
goods.  In  Conway 7 s  Express,  87  NLRB  972,  981-982,  in 
which  employees  of  neutral  employers,  pursuant  to  union 
inducement,  ceased  handling  goods  of  the  primary  em¬ 
ployer,  the  Board  held  that  the  Section  was  not  violated 
because  the  neutral  employers  were  parties  to  “hot  cargo” 
contracts  with  the  Union  and,  “apparently  mindful  of 
[their]  contractual  obligation,  acquiesced  in  [their]  em¬ 
ployees’  refusal  to  handle  ‘hot’  cargo.”  Because  these 
employers  “consented  in  advance  to  boycott  Conway’s,” 
said  the  Board,  their  employees’  failure  to  deliver  freight 
to  or  accept  freight  from  Conway’s  trucks  “was  not  in  the 
literal  sense  a  strike  or  ‘concerted  refusal’  to  work.” 
Therefore,  the  Union’s  action  in  inducing  the  employees 
to  refuse  to  handle  Conway  freight  could  not  be  deemed  to 
violate  Section  8(b)(4)(A).  See  our  main  brief,  p.  49. 

Conway  challenged  the  Board’s  holding  in  the  Court  of 
Appeals  for  the  Second  Circuit.  That  Court  expressly 
affirmed  the  Board’s  conclusion  and  adopted  as  its  own 
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the  reasoning  on  which  it  was  based.5  Rabouin,  d/b/a 
Conway’s  Express  v.  NLRB ,  195  F.  2d  906,  912  (C.  A.  2). 

This  “contemporaneous  construction  of  [the]  statute 
by  the  men  charged  with  the  responsibility  of  setting  tts 
machinery  in  motion;  of  making  the  parts  work  efficiently 
and  smoothly  while  they  are  yet  untried  and  new,”  if  hot 
conclusive,  is  at  least  entitled  to  great  weight.  Norwegian 
Nitrogen  Co.  v.  United  States ,  288  U.  S.  294,  315. 

Nevertheless,  as  reconstituted  with  new  appointees,  the 
Board  has  now  repudiated  this  contemporaneous  and  judi¬ 
cially  approved  construction.  Now,  we  are  told,  Section 
8(b)(4)(A)  does  not  merely  outlaw  the  exertion  of  coer¬ 
cive  pressure  on  neutrals  by  strike  action,  or  inducement 
to  exert  such  coercive  pressure,  “all  the  statute  requires 
is  inducement  or  encouragement”  of  a  neutral’s  employees 
(Board  Br.,  p.  48).  The  Board  now  says  that  Section 
8(b)(4)  outlaws  even  work  stoppages  in  which  employees 
engage  with  the  express  consent  and  approval  of  their 
own  employer,  although  work  stoppages  under  such  qir- 
cumstances  cannot  be  considered  “strikes”  in  any  sehse 
of  the  word.  (Board  Br.,  pp.  38-41,  Company  Br.,  pp.  34- 
37.)° 

Upon  what  does  the  new  Board  rely  to  support  t^ais 
revolutionary  construction  of  Section  8(b)(4)?  First,  the 

~ 5^  The  Company’s  suggestion  (Br.  p.  35)  that  the  Conway  case)  is 
“completely  inapplicable  *  *  *  because  it  was  decided  on  the  basis  t^iat 
the  Union  there  had  induced  employers”  overlooks  entirely  that  portion 
of  the  case  which  dealt,  not  with  the  embargo,  but  with  the  Union’s 
direct  inducement  of  employees  of  neutral  employers.  Compare  87  NL'RB 
at  981-982  with  the  first  full  paragraph  on  p.  912  of  195  F.  2d.  Tjhat 
comparison  also  demonstrates  the  temerariousness  of  respondent’s  asser¬ 
tion  (Br.  p.  41.  note  18)  that  the  Court  in  Conway  “did  not  pass  on  jthe 
statutory  meaning  of  ‘refusal’  ”. 

G.  As  the  Court  of  Appeals  for  the  Sixth  Circuit  held  in  NLRfy  v. 
Clinton  Woolen ■  Mfg.  Co.,  141  F.  2d  753,  756,  where  the  employees  engaged 
in  a  walkout  for  the  purpose  of  holding  an  organizational  meeting,  what 
made  the  walkout  “in  practical  aspect,  a  strike,”  was  the  fact  that  it 
occurred  “not  only  without  consent  of  the  employer  *  *  *  but  in  Vio¬ 
lation  of  its  express  instructions  to  remain.”  See  also  the  dissents;  of 
Senator  Murdock  in  Sand  Door  &  Plywood  Co.,  113  NLRB  No.  123  and 
Haskelitc  Manufacturing  Co.,  113  NLRB  No.  124. 
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legislative  history.  But  the  legislative  history,  as  we  have 
seen,  pp.  5-6,  supra,  refutes  rather  than  supports  the  new 
construction.  Second,  the  language  of  Section  8(b)(4) 
(ibid).  But  that  too,  as  we  have  seen,  pp.  6-7,  supports 
the  original  construction.  We  are  told,  however,  that  the 
word  “refusal”  must  be  abstracted  from  its  context  and 
then  defined  “in  the  ordinary  sense.”  (Board  Br.,  pp.  38, 
41.)  That  process  violates  the  most  basic  canons  of  statu¬ 
tory  construction.  The  word  “refusal”  does  not  stand 
alone;  it  is  an  integral  part  of  a  phrase,  and  that  phrase, 
as  w’e  have  shown,  has  a  well  defined  meaning  in  the  labor 
field  with  which  this  Act  deals.  Congress  wrote  for  the 
Board,  presumably  a  body  of  experts,  and  clearly  intended 
that  they  should  give  the  phrase  its  well  settled  meaning 
in  that  field.  Boston  Sand  Co.  v.  United  States,  278  U.  S. 
41,  48.7  To  disregard  labor  history  and  “the  glossary 
provided  by  the  law  of  secondary  boycott,”  in  favor  of  an 
“ordinary  meaning”  is  to  “destroy  the  Act  by  driving  it 
to  absurdity.”  Rifkind,  J.,  in  Douds  v.  Metropolitan 
Federation  of  Architects,  etc.,  75  F.  Supp.  672,  675,  676, 
(S.  D.  N.  Y.,  1948). 

“Refusal”  is  not  the  only  word  which  must  be  distorted 
to  make  the  phrase  extend  to  conduct  that  is  not  a  strike. 
Respondent  recognizes  that  the  clause,  “the  employees  of 
any  employer,”  must  also  be  read  to  include  the  singular, 
“any  employee”.  (Br.,  pp.  31-33.)  Respondent  seeks  to 
accomplish  this  by  reference  to  the  general  construction 
statute  1  TJ.  S.  C.  1.  But  that  statute  provides  that  words 
used  in  the  plural  may  be  read  to  include  the  singular 
“unless  the  context  indicates  otherwise.”  The  context  in 
which  “employees”  is  used  in  Section  8(b)(4)  rather 
clearly  “indicates  otherwise”,  for  the  word  refers  to  “a 
concerted  refusal”,  and  it  takes  at  least  two  to  make  a 

7.  Frankfurter.  Some  Reflections  on  the  Meaning  of  Statutes,  47  Col. 
L.  Rev.  527,  536:  Words  “addressed  to  specialists  *  *  *  must  be  read  by 
iudges  with  the  mind  of  specialists.” 


concert.  (See  our  main  brief,  p.  46.)  Moreover,  respond¬ 
ent’s  explanation  does  not  account  for  the  appearance  in 
the  phrase  of  the  words  “of  any  employer”.  If  Congress 
had  intended  that  the  word  “employees”  should  refer  to 
concerted  action  by  individual  employees  each  employed 
by  different  employers,  it  vrould  have  rested  with  the  defi¬ 
nition  of  “employee”  in  Section  2(3),  which  would  have 
produced  exactly  that  result.  The  only  explanation!  for 
those  words,  as  the  Board  itself  recognized  in  Gould  & 
Preisner,  82  NLRB  1195,  1197,  is  that  Congress  limited  its 
prohibition  to  strikes,  which,  of  course,  involve  concerted 
activity  by  employees  of  the  same  employer. 

The  word  “concerted”  too  must  be  wrenched  from  the 
context  in  which  it  appears — as  a  description  of  the  acjtion 
of  employees  pursuant  to  union  inducement — and  njiade 
instead  to  modify  the  word  “induce”  itself.  (Board ;Br., 
pp.  33-34;  Company  Br.,  pp.  31,  33).  And  then,  in  de¬ 
fiance  of  NLRB  v.  International'  Rice  Milling  Co.,  341 
IT.  S.  665,  671,  the  term  must  be  read  to  mean  not  induce¬ 
ment  of  employees  to  act  simultaneously,  but  inducement 
to  act  in  the  same  way  and  for  the  same  purpose;,  at 
different  times.  Compare  Respondent’s  brief,  pp.  33-34, 
with  Petitioner’s  main  brief,  pp.  47-48. 

Finally,  the  entire  phrase  must  be  transmuted  fropi  a 
definition  of  means  which  may  not  be  utilized  to  exert  pres¬ 
sure  on  a  neutral  employer,  into  a  definition  of  m^ans 
which  may  not  be  utilized  to  exert  pressure  on  a  primary 
employer.  (See  our  main  brief,  pp.  42-43.)  Thus,  Respond¬ 
ent  says  that  if  the  Union’s  object  is  to  accomplish  a  termi¬ 
nation  of  business  between  the  primary  employer  and  a 
neutral  employer,  it  is  forbidden  to  achieve  it  by  any 
approach  to  the  neutral’s  employees.  (Br.,  pp.  43,  16j  26, 
30,  39.) 8  That  conclusion  is  squarely  in  conflict  with  the 

S.  Respondent’s  characterizations  of  the  object  of  the  statute  as 
immunization  of  the  neutral’s  employees  from  “conscription”  (Br.  p[  16) 
or  “pressure”  (Br.  p.  39)  are  less  than  candid.  If  the  action  the  neutral 
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Supreme  Court’s  holding,  supra,  pp.  7-8,  that  the  only  kind 
of  inducement  of  neutral  employees  which  is  forbidden  is 
that  which  induces  them  to  “strike  against”  their  own  em¬ 
ployer;  “concerted  action  by  the  customer’s  employees 
to  force  the  customer  to  boycott  the  mill.” 

Such  thorough  mutilation  of  the  language  of  the  stat¬ 
ute,  in  defiance  of  Congress’  objective  as  shown  by  the 
legislative  history,  and  in  the  face  of  consistent  adminis¬ 
trative  interpretation  and  controlling  court  decisions  to 
the  contrary,  suggests  that  in  seeking  so  to  expand  the 
scope  of  Section  8(b)  (4)  (A)  ’s  prohibitions  the  recon¬ 
structed  Board  is  “fired  with  a  zeal  to  pervert.” 

The  only  explanation  we  are  offered  is  that  in  Section 
8(b)(4)(A)  Congress  intended  to  protect  not  only  the  in¬ 
terests  of  the  neutral  employer,  but  also  the  interests  of 
the  public.  (Board  Br.,  p.  40.)  Since  the  legislative  his¬ 
tory  shows  conclusively  that  the  only  relevant  practice 
which  Congress  deemed  antithetical  to  the  public  interest 
was  strikes  against  neutral  employers,  “sympathetic 
strikes”,  as  Senator  Taft  called  them  (93  Cong.  Rec.  4198, 
in  2  Leg.  Hist.  1106),  reliance  on  the  fact  that  Congress 
adopted  this  provision,  like  every  other  provision  of  the 
statute,  in  the  public  interest,  proves  absolutely  nothing.9 

On  the  other  hand,  the  argument  that  Congress’  con- 


employees  are  induced  to  take  is  a  strike  or  partial  strike  against  their 
own  employer,  a  union  is  prohibited  from  even  “encouraging”  the  em¬ 
ployees  to  engage  in  it,  no  matter  how  innocuous  its  appeal  may  be.  See 
Brief  for  Petitioner  in  No.  12,931,  pp.  1920;  Brief  for  Intervenor  in  No. 
12,931,  pp.  8,  10-11,  13-14. 

9.  There  is  likewise  no  relevance  in  respondent’s  argument  from  Sec¬ 
tion  10(1)  (Br.  pp.  40-41).  Much  as  Congress  sympathized  with  neutral 
employers  who  were  victims  of  purely  sympathetic  strikes,  it  refused  to 
reintroduce  into  labor  law  the  procedural  abuses  against  which  the  Norris- 
LaGuardia  Act  was  aimed.  It  therefore  denied  standing,  even  to  neutral 
employers,  to  seek  injunctive  relief  against  sympathetic  strikes.  It  was  to 
guard  against  abuses  of  labor’s  rights  through  partisanship  that  Congress 
provided  that  only  the  Board  should  have  standing  to  seek  such  relief 
against  illegal  strikes  in  the  nature  of  “secondary  boycotts”  and  “juris¬ 
dictional  disputes,”  making  it  amply  clear  that  the  Board  would  act  only 
in  the  “public  interest”  and  not  in  the  interest  of  the  aggrieved  employer. 
See  the  history  of  the  Ball  amendment  as  detailed  in  Amazon  Cotton 
Mill  Co.  v.  Textile  Workers  Union,  167  F.  2d  183,  1SS-190  (CA  4). 
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cern  was  to  protect  “the  public  interest  in  the  conduct  of 
commerce ”  (Board  Br.  p.  41)  against  disruptions  rejsult- 
ing  from  termination  of  business  dealings  between  neutral 
employers  and  the  primary  employer  (Board  Br.  p.j32), 
proves  far  too  much.  If  Congress  was  intent  npon  project¬ 
ing  the  public  against  the  consequences  of  disruption  of 
the  neutral’s  business  dealings  with  the  primary  employer 
as  a  result  of  union  pressure,  why  did  it  vote  clown 
the  provision  of  the  House  Bill  which  would  have 
made  it  unlawful  for  labor  organizations  to  cause 
such  termination  of  business  by  threats  directed  aghinst 
the  neutral  employer?  Rabouin  v.  NLRB,  195  Fj  2d 
906,  912  (CA  2).  And  why  did  Congress  deliberately 
leave  labor  organizations  free  to  induce  customers  of  jneu- 
tral  employers  to  boycott  them  for  the  purpose  of  forcing 
the  neutral  to  stop  doing  business  with  the  primary  em¬ 
ployer?  See  brief  for  Intervenor  in  No.  12,931,  pp.  |  6-7 ; 
main  brief  for  Petitioner  in  No.  12,891,  p.  31.  For  that 
matter,  why  did  Congress  leave  neutral  employers  fr^e  to 
exert  pressure  upon  the  primary  employer  in  aid  of  the 
union’s  cause  by  voluntarily  ceasing  to  patronize  the  pri¬ 
mary  employer?  See  brief  for  Intervenor  in  No.  12,931, 
pp.  7-8.  As  far  as  the  public  is  concerned,  the  flow  of  com¬ 
merce  between  the  neutral  and  the  primary  employer  is 
disrupted  to  exactly  the  same  extent  -whenever  the  neutral 
ceases  to  do  business  with  the  primary  employer,  whatever 
the  reason  for  the  neutral’s  cessation  may  be. 

Nor  is  it  relevant  that  the  Board  now  can  find  “no  good 
reason”  (Br.  p.  41)  for  the  distinction  which  Congress 
drew  between  disruptions  of  commerce  resulting  from 
strikes  or  inducement  of  strikes  against  neutrals  and  dis¬ 
ruptions  resulting  from  any  other  causes,  including  action 
by  the  neutral’s  employees  not  amounting  to  a  strike 
against  the  neutral.  The  Board  may  not  “pause  to  con¬ 
sider  whether  a  statute  differently  conceived  and  framed 
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would  yield  results  more  consonant  with  fairness  and  rea¬ 
son.”  Anderson  v.  Wilson,  289  U.  S.  20,  27.  Exactly  in 
point  is  C olgcite-P almolive-Peet  v.  NLRB ,  338  U.  S.  355, 
363: 

It  is  not  necessary  for  us  to  justify  the  policy  of  Con¬ 
gress.  It  is  enough  that  we  find  it  in  the  statute.  That 
policy  cannot  he  defeated  by  the  Board’s  policy,  which 
would  make  an  unfair  labor  practice  out  of  that  which 
is  authorized  by  the  Act.  #  *  *  To  sustain  the  Board’s 
contention  would  be  to  permit  the  Board  under  the 
guise  of  administration  to  put  limitations  in  the 
statute  not  placed  there  by  Congress. 


III.  The  Board’s  Findings  Preclude  Respondent’s  Conten¬ 
tion  That  Local  88  Induced  the  Buyers  to  Engage  in 
a  Strike  or  Partial  Strike  Against  the  Market  Owners. 

On  the  validity  of  the  Board’s  attempt  to  overrule  Con¬ 
ical f  (Board  Br.  p.  41,  note  18,  Company  Br.  pp.  34-37), 
respondent  must  stand  or  fall.  For  it  cannot  possibly 
be  argued  consistently  with  the  Board’s  own  findings  that 
Local  88  induced  the  buyers  to  strike  against  the  market 
owners.  The  Board  specifically  found,  as  the  evidence 
shows,  that  Local  88  urged  the  buyers  “not  to  buy  pro¬ 
ducts  from  Swift  salesmen”  (R.  759,  741),  only  when  such 
action  was  not  inconsistent  with  the  instructions  which 
the  buyers  received  from  their  own  employers,  and  only 
when,  and  insofar  as,  the  market  owners  approved  or 
acquiesced  in  the  cessation  (R.  695;  main  brief  for  peti¬ 
tioner,  pp.  9-13). 10 

10.  Respondent’s  attempt  to  make  it  appear  that  the  Union’s  induce¬ 
ment  extended  to  meat  cutters  who  prepared  preliminary  purchase  orders 
(Br.  pp.  4,  35.  see  also  company  brief  p.  20)  is  inconsistent  with  the 
Board’s  finding  that  the  Union’s  inducement  was  limited  to  those  buyers 
who  dealt  directly  with  Swift  salesmen  (R.  759.  741).  Not  only  did  those 
meat  cutters  who  merely  prepared  preliminary  order  forms  not  deal 
directly  with  Swift  salesmen,  but  in  those  stores,  contrary  to  the  state¬ 
ment  in  respondent’s  brief,  p.  4.  the  store  manager  did  not  do  the  pur¬ 
chasing  (R.  689-690).  See  main  brief  for  petitioner,  p.  7,  note  15;  p.  8, 
note  16;  p.  9,  note  17. 

Moreover,  respondent’s  attempt  to  make  it  appear  that  the  Union’s 


The  Trial  Examiner  found  that  the  market  owners  to 

i 

whose  buyers  Local  88  appealed  had  “granted  the  butchers 
full  discretion  as  to  the  amount  and  source  of  purchases/ 7 
and  that  the  market  owners  “did  not  choose  to  require7 7 
their  buyers  to  buy  from  Swift  (R.  695).  He  further  found 
that  “no  market  owner  objected  to  following  the  Union 
policy  regarding  purchases77  (R.  684)  and  that  “not  one 
single  market  owner  objected  to  the  decision  to  cease 
purchasing  from  Swift77  (R.  693).  He  also  found  that 
every  buyer  who  ceased  purchasing  did  so  with  the  market 
owner’s  “acquiescence  and  consent77  (R.  693).11 

inducement  extended  to  those  instances  in  which  buyers  were  required  to 
consult  with  owners  before  purchasing  or  were  told  from  whom  to  make 
purchases  (Br.  p.  35),  is  inconsistent  with  the  Board’s  finding  that  Local 
SSl  urged  the  buyers  to  act  in  accordance  with  the  wishes  and  desires  of 
the  market  owners.  (See  main  brief  for  petitioner,  pp.  9-10,  if,  12.) 
It  is  also  inconsistent  with  the  Board’s  specific  finding  (R.  751)  that  the 
Union’s  appeal  extended  only  “to  certain  meat  buyers”  i.e.,  to  those 
buyers  who  had  discretionary  authority  in  the  purchasing  ofj  meat 
products.  (See  main  brief  for  petitioner,  p.  10,  note  19;  p.  8,  note  16.) 
To  the  extent  that  any  buyer  did  not  have  such  authority  the  appeal  to 
cease  buying  could  not  have  affected  him,  for  Local  88  told  the  buyers 
to  do  in  each  instance  what  their  employer  desired  (R.  695). 

Respondent’s  reliance  on  the  Reller  incident  (Br.  p.  8),  is  in  Conflict 
with  the  Board’s  specific  finding  that  the  employee’s  action  in  that  instance 
did  not  result  from  the  Union’s  inducement.  See  main  brief  for  petitioner 
p.  14. 

The  company’s  brief  not  only  disregards  the  Board’s  findings  iq  favor 
of  its  own  in  the  statement  of  facts  and  in  arguing  virtually  evert-  issue 
(Br.  pp.  5,  9.  21.  26,  29),  it  has  the  temerity  to  urge  that  petitioner  is 
precluded  by  Section  10(e)  from  attacking  those  adverse  findings  j of  the 
Trial  Examiner  which  the  Board  adopted  because  petitioner  did  pot  file 
exceptions  to  the  Intermediate  Report.  (Company  Br.  p.  7,  notej  4,  pp. 
19-20,  41,  42.)  Petitioner  was  not  required  by  Section  10(e)  to  file  any 
exceptions.  The  recommendation  of  the  Examiner  was  favorable  I  to  it; 
petitioner  was  willing,  as  Section  10(e)  provides,  to  have  the  dismissal 
recommended  by  the  Examiner  become  the  order  of  the  Board  Without 
review.  However,  once  the  General  Counsel  and  the  charging  partly  filed 
exceptions,  petitioner  filed  a  brief  with  the  Board  reiterating  every  con¬ 
tention  it  urged  upon  the  Examiner,  and  which  it  urges  now.  The  Board, 
as  it  was  required  to  do,  considered  and  passed  upon  each  of  these  con¬ 
tentions.  Significantly  Board  counsel  does  not  join  in  the  conjpany’s 
spurious  Section  10(e)  argument. 

11.  Respondent’s  treatment  of  the  Schultz  incident  (Br.  pp.  8,  35,  37) 
as  “one  occasion,  at  least  [in  which]  a  market  owner  expressed  dis¬ 
approval  and  countermanded  the  buyer’s  decision  not  to  buy ;  Swift 
products”  and  its  argument  (Br.  pp.  36-37,  42)  that  only  those  market 
owners  who  “were  shown  to  have”  done  so  “expressly”  can  be  said  to 
have  acquiesced  or  consented  to  the  action  of  their  buyers,  are  ^totally 
inconsistent  with  these  findings.  See  petitioner’s  main  brief,  pp.  12,  21, 
note  29. 
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Unlike  its  counsel  (Notes  10  and  11,  supra),  the  Board 
did  not  attempt  to  disturb  these  findings.  The  Board 
did  not  find  that  any  market  owner  regarded  his  buyer’s 
cessation  of  purchases  from  Swift’s  salesmen  as  beyond 
the  scope  of  his  authority,  or  as  an  act  of  insubordination. 
The  Board  predicated  its  conclusion  solely  upon  its  find¬ 
ing  that,  as  a  matter  of  law,  the  discretion  vested  in  the 
buyers  by  their  employers  could  not  include  authority  to 
refuse  to  buy  because  of  the  non-union  affiliation  of  the 
salesmen.  See  main  brief  for  petitioner,  pp.  20-22,  32-37.12 
The  Board  did  not  deny  that  the  market  owners  ap¬ 
proved  and  acquiesced;  it  treated  their  approval  and 
acquiescence  as  entirely  irrelevant.  It  found  that  Local  88 
induced  the  buyers  to  engage  in  a  “  refusal  in  the  course  of 
their  employment”  only  because,  but  for  the  Union’s  in¬ 
ducement,  the  buyers  would  have  continued  to  buy  from 
Swift  salesmen  (R.  751,  744).  Thus,  it  construed  the 
buyer’s  refusal  to  purchase  as  a  “refusal”  in  what  Board 
counsel  call  “the  ordinary  sense”  and  not  as  strike  action 
against  the  market  owners. 

Indeed,  the  Board’s  finding  that  the  course  the  Union 
urged  upon  its  members  left  any  market  owner  free  to 
continue  or  resume  purchasing  from  Swift  salesmen  mere¬ 
ly  by  asking  the  buyer  to  do  so  (R.  744;  main  brief  for 
petitioner,  p.  12),  shows  conclusively  that  the  Board  did 
not  find  that  Local  88  induced  the  buyers  to  engage  in 
strike  action  for  the  purpose  of  forcing  or  requiring  the 
market  owners  to  cease  doing  business  with  Swift.  This 
finding,  that  pursuant  to  Local  88 ’s  policy  any  market 
owner’s  request  to  his  buyer  to  purchase  Swift  products 
would  have  been  honored,  is  precisely  what  distinguishes 
this  case  from  Cooper,  101  NLRB  1284,  where  the  nature 

12.  As  we  demonstrated  in  our  main  brief,  the  Board  arrived  at  this 
conclusion  by  asserting  that  in  exercising  the  discretion  which  the  Board 
conceded  they  possessed,  the  buyers  were  limited  to  consideration  of 
“objective  criteria”.  Respondent  now  does  not  even  pretend  that  this 
primary,  crucial  finding  can  be  supported  (Br.  p.  38,  note  17). 
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of  the  Union’s  policy  made  it  “futile”  for  the  employer 
to  request  his  employees  to  handle  unfair  goods  (See  main 
brief  for  petitioner,  p.  49;  respondent’s  brief,  pp.  38,  46, 
note  21,  48;  company  brief,  pp.  22,  37). 13 

In  straying  from  the  findings,  counsel  for  the  Board 
overlook  that  the  Board’s  “action  must  be  measured  by 
what  the  [Board]  did,  not  by  what  it  might  have  done. 
•  •  •  The  [Board’s]  action  cannot  be  upheld  merely  be¬ 
cause  findings  might  have  been  made  *  *  *  which  \pould 
justify  its  order  *  *  *  there  must  be  such  responsible  find¬ 
ing.”  Securities  and  Exchange  Commission  v.  Clnenery 
Corp .,  318  U.  S.  80,  94. 

I 

i 

i 

IV.  The  Board  Is  Not  Empowered  to  Deprive  Labor  Or¬ 
ganizations  of  the  Right  to  Induce  Employers  to 
Cease  Doing  Business  With  Their  Adversaries  by 
Removing  from  the  Category  of  “Employer’)  the 
Agents  Who  Do  Such  Business  on  Behalf  of  the  Em¬ 
ployer. 

Assuming,  arguendo,  that  “concerted  refusal”  i$  not 
limited  to  strike  action,  the  Board’s  decision  still  cannot 
he  sustained,  for  it  deprives  labor  organizations  of  a  Hght 
w’hich  Congress  deliberately  preserved — the  right  tb  in¬ 
duce  neutral  employers  and  their  agents  to  cease  4°in& 
business  with  unfair  persons.  Rabouin  v.  NLRB,  1^5  F. 
2d  906,  912  (CA  2).  | 

Respondent  argues  that  inducement  of  agents  should  be 
- T - - 

13.  Respondent’s  further  contention  (Br.  p.  42.  note  19)  more  elaborately 
urged  by  the  company  (Br.  pp.  20-22)  that  the  market  owner’s  acquiescence 
should  he  discounted  because  it  may  not  have  been  entirely  “voluntary” 
is  unsupported  either  by  any  finding  or  any  evidence  that  Local  88|  made 
threats  of  any  kind  to  the  market  owners  to  induce  them  to  j  cease 
purchasing  or  to  acquiesce  in  their  buyer’s  cessation.  See  main  brief 
for  petitioner,  p.  10,  note  20;  see  also  intervenor’s  brief  in  No.  12,931, 
pp.  7-S.  But  even  if  Local  8S  had  procured  the  market  owners’  acquies¬ 
cence  by  threats,  including  strike  threats,  its  conduct  would  not  be  reached 
by  Section  8(b)(4)  so  long  as  it  did  not  induce  the  buyers  to  disobey 
any  market  owner  who  instructed  him  to  purchase  Swift  products!  See 
brief  for  Local  S8  as  intervenor  in  No.  12,931,  p.  7. 


i 
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deemed  prohibited  whenever  the  “agent”  is  also  an  “em¬ 
ployee”  because  every  “employee”  is  an  “agent.”  To 
exempt  inducement  of  agents  who  are  employees  would, 
it  is  said,  necessarily  exempt  inducement  of  all  employees 
and  reduce  the  statute  to  a  “nullity”  (Br.,  pp.  28-29). 
But  this  argument  overlooks  the  fundamental  distinction 
between  “employees”  and  “agents.” 

An  agent  represents  his  principal  in  dealings  with  third 
persons.  In  this  capacity,  he  is  empowered,  and  vested  with 
discretion,  to  enter  into  contractual  relations  binding  upon 
his  employer.  Employees,  on  the  other  hand,  have  neither 
discretion  nor  authority  to  enter  into  contracts  with  third 
persons  on  behalf  of  their  employer.14  In  defining  the 
term  “employer”  to  include  any  person  acting  as  an 
“agent”  of  an  employer,  Congress  specifically  adopted 
the  “ordinary  rules  of  the  law  of  agency”15  which  thus 
distinguish  “agents”  from  “servants”  or  “employees.” 

To  adopt  respondent’s  approach  (Br.,  pp.  29-30),  would 
make  it  impossible  in  most  cases  for  a  labor  organization 
to  appeal  directly  to  a  neutral  employer  to  cease  doing 
business  with  a  person  involved  in  a  labor  dispute.  Cor¬ 
porations,  of  course,  do  business  only  through  agents. 
Frequently,  as  in  the  case  of  buyers  for  large  department 
stores,  and  purchasing  agents  for  large  corporations,  the 
buyers  have  discretionary  authority  to  purchase  from 
sources  of  their  own  choosing,  but  have  no  supervisory 
authority  over  other  employees.  On  respondent’s  theory, 
since  these  buyers  are  also  “employees”,  a  labor  organi- 

14.  See,  2  C.  J.  S.,  Agency,  §  2,  p.  1029  ;  2  Am.  Jurisprudence,  Agency 
§  7,  p.  16;  Rendleman  v.  Niagra  Sprayer  Co.,  16  F.  2d  122,  124  (E.  D.  Ill.)  ; 
Talley  v.  Shasta  Oil  Co.,  146  S.  W.  2d  802,  804  (Tex.  Civ.  App.)  ;  Texas 
Power  &  Light  Co.  v.  Adamson,  203  S.  W.  2d  275,  276  (Tex.  Civ.  App.)  ; 
Saums  v.  Par  fit,  270  Mich.  165,  258  N.  W.  235,  237;  Stockicell  v.  Morris, 
46  Wyo.  1,  22  P.  2d  189,  191 ;  East  Coast  Freight  Lines  v.  Mayor,  etc., 
190  Md.  256,  58  A.  2d  290,  303. 

15.  H.  Rep.  No.  245  on  H.  R.  3020,  80th  Cong.  1st  Sess.,  p.  11,  in  1  Leg. 
Hist.  p.  302;  H.  Conf.  Rep.  No.  510  on  H.  R.  3020,  80th  Cong.  1st  Sess., 
pp.  31-32,  in  1  Leg.  Hist,  pp.  535-536. 
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zation  would  violate  the  Act  by  asking  the  corporation 
through  them,  its  designated  agents,  for  support.  |  The 
decisions  cited  in  our  main  brief,  p.  43,  note  43,  to  which 
respondent  does  not  even  refer,  entirely  preclude  any  such 
result. 

V.  Respondent’s  Attempts  to  Explain  Away  the  Board’s 
Failure  to  Apply  the  “Primary  Situs”  Doctrine  Are 
Ineffectual. 

Even  if  Local  88  had  asked  the  buyers  to  disregard,  if 
necessary,  the  wishes  of  their  own  employers  with  re¬ 
spect  to  patronizing  Swift  salesmen,  its  inducement  TVould 
have  been  entirely  lawful  under  the  “primary  sjitus” 
doctrine.  For,  even  on  that  assumption,  the  only  “services” 
which  Local  88  would  have  been  asking  the  buyers  to  with¬ 
hold  from  their  employers  were  those  which  directly  bene¬ 
fited  Swift  and  its  non-union  salesmen,  and  this  withhold- 
ing  was  to  occur  only  when  the  salesmen,  by  requesting 
business  there,  made  the  markets  the  primary  situs  <Jf  the 
dispute.  The  situation  would  thus  have  been  no  different 
from  that  which  exists  where  employees  of  a  neptral, 
having  been  instructed  by  their  employer  to  deliver  goods 
to  a  struck  plant,  yield  to  the  union’s  inducement  and,  dis¬ 
obeying  their  employer’s  orders,  refuse  to  cross  the  picket 
line.  See  main  brief  for  petitioner,  pp.  59-60.  Respond¬ 
ent’s  attempts  to  explain  the  Board’s  failure  to  apply  the 
primary  situs  doctrine  in  this  case  (Br.,  pp.  46-54)  are 
totally  lacking  in  substance. 

A.  Respondent  asserts  that  the  primary  situs  |  rules 
“were  designed”  for  picketing  and  implies  that  the|r  ap¬ 
plication  is  limited  to  “picketing  activities”  (Br.  pj  49). 
Unfortunately  for  respondent’s  contention,  the  Boatd  in 
Moore  Drydock  itself  held  that  where  a  union  appeals  to 
employees  of  neutral  employers  in  person,  through  letter 
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and  by  similar  means  other  than  picketing,  the  “primary 
situs”  doctrine  is  applicable.  The  only  one  of  the  limita¬ 
tions  which  the  Union  must  then  observe,  however,  is  that 
its  appeals  may  “invite  action  only  at  the  situs  of  the 
dispute.”  92  N.  L.  R.  B.  547,  551-552.16 

B.  Respondent  suggests  (Br.  pp.  49-50,  54)  that  the 
primary  situs  doctrine  applies  only  where  employees  of 
the  primary  employer  carry  on  “substantial  operations” 
at  the  secondary  employer’s  premises,  and  not  where  em¬ 
ployees  of  the  primary  employer  make  only  “occasional 
and  brief  calls”  there.  That  suggestion  ignores  the  fact 
that  one  of  the  principal  applications  of  the  primary  situs 
doctrine  is  in  “roving  situs”  cases,  where  employees  of 
the  primary  employer  call  only  “occasionally  and  briefly” 
at  the  secondary  employer’s  premises.  NLRB  v.  Service 
Trades  Chauffeurs ,  etc.,  191  F.  2d  65,  67-68  (C.  A.  2).  That 
case,  and  Schultz  Refrigerated  Service,  87  N.  L.  R.  B.  502, 
which,  though  cited  in  our  brief  (p.  61,  note  63)  respondent 
fails  to  mention,  show  that  the  length  of  time  the  primary 
employees  are  present  affects  nothing  but  the  period  dur¬ 
ing  which  the  secondary  employer’s  premises  are  consid¬ 
ered  the  “primary  situs”  of  the  dispute.  See  also,  Sterling 
Beverages,  Inc.,  90  N.  L.  R.  B.  401. 

C.  Respondent  contends  (Br.  p.  53)  that  petitioner  must 
be  in  error  in  stating  that  “inducement  of  employees  of 
neutrals  ‘not  to  unload  trucks  driven  by  the  primary  em¬ 
ployer’s  employees’  ”  to  the  neutral’s  premises  is  pro¬ 
tected  under  the  primary  situs  doctrine.  But  the  case 
which  holds  just  that — Schultz  Refrigerated  Service,  87 
N.  L.  R.  B.  502 — respondent  neglects  even  to  mention.  That 
case  was  one  of  the  major  pillars  upon  which  the  Board 

16.  Respondent's  assertion  that  any  appeal  to  the  buyers  at  the  markets 
could  not  have  met  all  of  the  Moore  Dry  dock  criteria  for  primary  picketing 
(Br.  pp.  50.  54.  note  24).  is  thus  entirely  beside  the  point.  They  would 
have  needed  to  satisfy  only  one — to  ask  the  buyer’s  support  only  when  the 
store  was  the  primary  situs  of  the  dispute.  It  is  not  even  suggested  that 
any  appeal  went  beyond  this. 


relied  in  reformulating  the  4 ‘primary  situs”  criteria  in 
Moore  Dry  dock,  92  N.  L.  R.  B.  547,  548-549,  and  accom¬ 
panying  notes  2,  4,  5,  12.  Application  of  the  doctrine  to 
just  such  facts  was  expressly  required  of  the  Board  by 
the  Second  Circuit  in  NLRB  v.  Service  Trades  Chauffeurs, 
191  F.  2d  65,  68. 

The  rationale,  as  the  Board  explained  in  its  brief  to 
the  Supreme  Court  in  NLRB  v.  Denver  Bldg.  &  Construc¬ 


tion  Trades  Council,  No.  393,  October  Term,  1950,  ppl  27, 
31-32,  is  that  where  employees  of  neutral  employers  Come 
into  direct  contact  with  the  primary  employer  or  his  em¬ 
ployees  the  labor  organization  may  properly  “induce  em¬ 
ployees  of  neutral  employers  #  #  #  to  refuse  to  render  only 
such  services  as  assist  the  primary  employer.”  As  long 
as  the  union  limits  its  appeals  to  inducing  action  byi  the 
neutral’s  employees  which  will  directly  “curtail  the  primary 
employer’s  business”  (Br.,  p.  27),  it  has,  “as  the  lawf  re¬ 
quires,  treated  only  the  primary  employer  as  its  antag¬ 
onist”  and  has  not  “conscripted  neutral  employers  as  par¬ 
ties  to  the  dispute”  (Ibid,  p.  26). 

i 

The  Board  recently  attempted  to  restrict  picketing  on 
the  secondary  employer’s  premises  when  the  primary; em- 

i 

plovees  are  making  deliveries  there  by  imposing  j  the 
“rigid  rule”  that  such  picketing  would  be  permitted  janly 
if  the  Union  were  unable  to  picket  at  the  primary  em¬ 
ployer’s  plant.  Washington  Coca  Cola  Bottling  Works,  Inc., 
107  NLRB  299,  303.  The  reason  for  the  restriction  given 
by  the  Board  in  that  case  was  not  that  such  picketing  in¬ 
duced  employees  of  the  secondary  employer  to  cease  assist¬ 
ing  employees  of  the  primary  employer,  but  that  it  indqced 
employees  of  “tertiary  employers”  to  cease  serving  the 
secondary  employer.  See  our  main  brief,  p.  62.  On  this 
limited  basis  alone,  this  Court  sustained  the  Board’s  o^der. 
Sales  Drivers  v.  NLRB,  37  LRRM  2166,  2168.  In  Sales 
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Drivers,  this  Court  made  it  clear  that  insofar  as  the  Board 
sought  by  the  new  requirements  to  prevent  labor  organi¬ 
zations  from  inducing  employees  of  the  secondary  employer 
not  to  render  immediate  assistance  to  the  Union’s  adver¬ 
saries  in  the  primary  dispute,  the  Board’s  action  was  un¬ 
lawful. 

To  refute  our  position  respondent  cites  one  case,  NLRB 
v.  Printing  Specialties  Union,  171  F.  2d  331  (C.  A.  9), 
where,  says  respondent  (Br.,  p.  52),  “the  Court  held  that 
a  union’s  inducement  of  neutral  employees  at  the  place 
and  time  that  primary  employees  were  attempting  to  make 
deliveries”  violated  Section  8(b)(4).  Board  counsel  may 
have  neglected  to  read  the  case.  The  opinions  plainly 
state  that  the  primary  employer’s  employees  were  not  the 
ones  who  were  attempting  to  make  deliveries.  Deliveries 
to  the  neutral’s  premises  were  being  made  in  trucks  owned 
hv  another  neutral  employer,  and  driven  by  that  neutral’s 
employees.  171  F.  2d  331,  333;  see  also  the  Board’s  de¬ 
cision  in  the  same  case,  Sealright  Pacific,  Ltd.,  82  N.  L.  R. 
B.  271,  278-279,  288.17 

D.  Respondent ’s  contention  (Br.  pp.  53-54),  that  a 
labor  organization  may  not  appeal  even  for  this  limited 
support  directly  to  employees  of  neutral  employers  who 
render  services  to  the  primary  employer  at  a  primary  situs 
of  the  dispute  is  the  very  argument  which  the  Supreme 
Court  rejected  in  NLRB  v.  International  Rice  Milling  Co., 
341  U.  S.  665.  In  that  case  the  employer  argued  that  since 
the  picketing  was  organizational  only,  and  none  of  the 
mill’s  employees  were  on  strike  or  desired  to  be  repre¬ 
sented  by  the  Union,  the  picketing  must  have  been  designed 

17.  The  recent  decision  of  the  Court  of  Appeals  for  the  Fifth  Circuit 
in  NLRB  v.  Truck  Driver's  Local  7 28.  decided  January  17.  1956.  37 
LRRM  2351.  is  not  inconsistent  with  our  position.  In  that  case  the  union 
engaged  in  picketing  and  did  not  merely  induce  the  neutral’s  employees 
to  refuse  to  perform  those  acts  which  would  assist  the  primary  employer’s 
employees.  Moreover,  as  the  Court  pointed  out,  the  Union  in  picketing 
did  not  observe  the  Moore  Dry  dock  limitations.  See  our  main  brief,  p.  61. 
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to  induce  employees  of  neutrals  not  to  cross  the  line,  and 
that  this  inducement  was  not  merely  “incidental”  io  an 
appeal  to  the  primary  employer’s  employees.  In  its  brief 
in  that  case,  p.  51,  the  Board  replied : 

“•  *  *  to  say  that  incidental  inducement  of  thi  em¬ 
ployees  of  a  neutral  is  allowed  but  that  intentional  in¬ 
ducement  is  banned,  *  *  *  creates  more  mischief 
than  it  avoids.” 


As  the  Board  itself  said  in  the  Washington  Coca-Cola  case, 
107  NLRB  at  302,  the  “argument  that  picketing  #  *  * 
is  aimed  only  at  publicizing  a  labor  dispute  and  not  at 
inducing  work  stoppage  by  employees  who  are  required  in 
their  regular  employment  to  cross  the  picket  line,  has  been 
too  often  rejected  to  require  further  elaboration  h^re.” 
See  main  brief  for  petitioner,  pp.  59-60,  63-66. 

This  is  not  to  say  that  there  is  never  a  distinction  be¬ 
tween  work  stoppages  by  a  neutral’s  employees  which  a 
union  intentionally  induces,  and  work  stoppages  which, 
though  not  intentionally  induced,  occur  as  a  consequence  of 
union  inducement  of  others,  including  employees  of  [neu¬ 
tral  employers  who  render  service  directly  to  the  primary 
employer,  to  whom  it  may  properly  appeal.  This  distinc¬ 
tion  is  relevant,  however,  only  where  the  simultaneous 
presence  of  the  neutral’s  employees  at  the  place  where 
the  primary  employer’s  employees  are  at  work  is  an  Occi¬ 
dent  of  geography,  i.  e.,  where  the  neutral’s  employee^  do 
not  in  the  course  of  their  employment  render  services  di¬ 
rectly  beneficial  to  the  primary  employer.  In  those  situa¬ 
tions,  see  cases  cited  in  brief  for  respondent,  pp.  51-52, 
the  courts  recognize  that  because  the  labor  organization 
must  be  left  free  to  picket  against  its  immediate  adversary 
at  the  situs  of  the  dispute,  its  right  to  do  so  canno^  be 
impaired  even  if,  as  an  incidental  consequence  of  ^uch 
picketing,  employees  of  the  neutral  employer  cease  all 
work  for  their  own  employer  while  the  picketing  continues. 


E.  Finally,  respondent  suggests  that  the  immunization 
of  inducement  of  the  buyers  at  the  markets  which,  even 
under  the  Board’s  most  restricted  formulation  of  the  pri¬ 
mary  situs  doctrine,  would  follow  from  the  fact  that  the 
Union  was  enjoined  from  picketing  at  the  plant  (see  main 
brief  for  Petitioner,  pp.  66-68),  rests  on  reasoning  “too 
thin”  for  comprehension  (Board  Br.,  pp.  54-55,  note  24). 
It  is  true  that  this  Court  overruled  the  Board’s  attempt 
to  impose  on  the  primary  situs  doctrine  the  further  qualifi¬ 
cation  that  a  union  may  picket  at  a  primary  situs  away 
from  the  plant  only  if  it  is  not  free  to  picket  at  the  plant 
itself.  Sales  Drivers  v.  NLRB,  37  L.  R.  R.  M.  2166  (C.  A. 
D.  C.),  decided  December  8,  1955.  But  the  reasons  which 
led  the  Board  to  restrict  its  qualification  to  instances  where 
the  Union  was  free  to  picket  at  the  plant  were,  at  least, 
not  “too  thin”  for  the  Board  to  grasp.  We  suspect  that 
what  makes  those  reasons  too  thin  for  respondent’s  coun¬ 
sel  is  their  inability  to  conceive  a  respectable  explanation 
for  the  Board’s  failure  to  follow  its  own  reasoning  here. 

Respectfully  submitted, 

MARTIN  F.  O’DONOGHUE.  MOZART  G.  RATNER, 

THOMAS  X.  DUNN,  JACOBS,  KAMIN  AND  RATNER. 

Tower  Building,  201  N.  Wells  Street, 

Washington,  D.  C.  Chicago  6,  Illinois. 

HARRY  H.  CRAIG, 

WILEY,  CRAIG,  ARMBRUSTER,  SCHMIDT  AND  WILBURN, 
No.  4  North  Eighth  Street, 

St.  Louis  1,  Missouri, 

Counsel  lor  Local  88,  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  Petitioner  in 
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BUTCHER  WORKMEN  OF  NORTH  AMERICA, 
LOCAL  88,  FOR  LEAVE  TO  FILE  SECOND  PETI¬ 
TION  FOR  REHEARING  OR  PETITION  FOR  RE¬ 
HEARING  EN  BANC  IN  NO.  12,891. 
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States  (tart  of  Appeals 

For  the  District  of  Columbia  Circuit. 


No.  12,891. 

AMALGAMATED  MEAT  CUTTEKS  &  BUTCHER 
WORKMEN  OF  NORTH  AMERICA,  LOCAL  88, 

Petitioner, 

vs. 

! 

NATIONAL  LABOR  RELATIONS  BOARD,  ] 

Respondent. 

No.  12,931. 


SWIFT  &  COMPANY, 


Petitiotier , 


NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 


MOTION  OF  AMALGAMATED  MEAT  CUTTERS  & 
BUTCHER  WORKMEN  OF  NORTH  AMERICA, 
LOCAL  88,  FOR  LEAVE  TO  FILE  SECOND  PETI¬ 
TION  FOR  REHEARING  OR  PETITION  FOR  RE¬ 
HEARING  EN  BANC  IN  NO.  12,891. 


May  It  Please  the  Court  : 

Petitioner,  Local  88,  although  reluctant  to  burden  the 
Court,  respectfully  requests  leave  to  file  a  second  peti¬ 
tion  for  rehearing  or  a  petition  for  rehearing  en  banc. 
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Petitioner  makes  this  extraordinary  request  only  because 
it  believes  that  this  Court  inadvertently  overlooked  the  im¬ 
pact  of  its  opinion  on  rehearing  on  a  crucial  question  of 
statutory  construction  decided  adversely  to  petitioner  in 
the  initial  opinion.  Petitioner  believes,  and  in  the  an¬ 
nexed  petition  seeks  to  demonstrate,  that  if  this  Court  will 
reconsider  its  initial  holding  on  that  issue  in  the  light 
of  the  approach  taken  in  the  opinion  on  rehearing  it  will 
conclude  that  Section  8(b)(4)(A)  does  not  outlaw  the 
conduct  in  which  petitioner  is  held  to  have  engaged. 

Respectfully  submitted, 


MARTIN  F.  O’DONOGHUE. 
THOMAS  X.  DUNN. 

Tower  Building. 
Washington,  D.  C. 


MOZART  G.  RATNER. 

JACOBS,  KAMIN  and  RATNER. 
201  N.  Wells  Street. 

Chicago  6.  Illinois. 


HARRY  H.  CRAIG, 

WILEY,  CRAIG.  AMBRUSTER.  SCHMIDT  and  WILBURN. 
No.  4  North  Eighth  Street, 

St.  Louis  1,  Missouri, 

Counsel  for  Local  88,  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  Petitioner  in 
ATo.  12,891. 


SEP  2  6  1956  3  I 

CLERK  OF  THE  UNITED 
STATES  COURT  OF  APPEALS 

United  States  Qkmrt  of  Appeals 

For  the  District  of  Columbia  Circuit. 


No.  12,891 


AMALGAMATED  MEAT  CUTTERS  &  BUTCHER 
WORKMEN  OF  NORTH  AMERICA, 

vs. 

NATIONAL  LABOR  RELATIONS 


No.  12,931 


SWIFT  &  COMPANY, 
vs. 

NATIONAL  LABOR  RELATIONS 


PETITION  OF  AMALGAMATED  MEAT  CUTTERS  AND 
BUTCHERS  WORKMEN  OF  NORTH  AMERICA,  LO- 
CAL  88,  FOR  REHEARING  OR  PETITION  FOR  RE¬ 
HEARING  EN  BANC  IN  NO.  12,891. 


May  It  Please  the  Court: 

Section  8(b)(4)(A)  makes  it  an  unfair  labor  practice 
for  a  labor  organization  to  induce  “employees”  to  re¬ 
fuse  “in  the  course  of  their  employment  *  #  *  to  perform 
any  services.”  In  its  initial  opinion  the  Court  found,  as 
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BOARD, 
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had  the  Board,  that  the  only  “service”  which  the  Union 
induced  the  buyers  to  refrain  from  performing  was  that 
which  they  performed  “as  agents  of  their  employers,” 
i.e.,  to  “determine”  on  the  basis  of  their  employer’s 
interests  only  “with  whom  orders  should  be  placed”  (slip 
op.  p.  7,  and  footnote  6,  p.  8).  The  Court  recognized 
(slip  op.  p.  4)  that  in  performing  this  service  “the  buyers 
were  performing  a  managerial  function  and  hence  were 
acting  as  agents  of  their  employers.”  It  held,  however, 
that  they  were  simultaneously  acting  also  as  “employees”: 
“the  fact  that  they  may  also  be  agents  of  employers  does 
not  eliminate  them  from  the  scope  of  [Section  8(b)(4) 
(A)]”  (slip  op.  p.  5).  On  the  same  premise,  that  in  per¬ 
forming  a  given  service  on  behalf  of  an  employer  one 
may  be  acting  as  an  employee  and  an  agent  of  the  em¬ 
ployer  at  the  same  time,  the  Court  concluded  that  al¬ 
though  buying  is  a  “managerial  function”  it  is  also  an 
“employee  activity”  and  as  such,  is  comprehended  by  the 
term  “services”  in  Section  8(b)(4)(A)  (slip  op.  p.  8). 
Buying  was  thus  held  to  be  a  “service”  on  the  theory 
that  any  act  performed  by  an  employee  in  the  course 
of  his  employment  is  covered  by  Section  8(b)(4)(A),  even 
though  in  performing  it  the  employee  is  acting  as  agent 
of  the  employer. 

In  its  opinion  on  rehearing,  however,  the  Court  repu¬ 
diated  the  completely  distributive  reading  of  the  Act’s 
definitions  of  “employer”  and  “employee”  whereby  one 
does  not  circumscribe  the  other.  This  Court  now  holds 
that  Congress  intended  its  definitions  to  be  mutuallv  ex- 
elusive;  to  the  extent  that  a  person  acts  as  agent  of  his 
employer  he  is  an  “employer”,  within  the  meaning  of 
Section  2(2),  he  cannot  be  performing  the  same  act 
both  as  a  “representative  of  management”  i.e.,  an  “em¬ 
ployer”  and  as  an  “employee”  within  the  meaning  of 
Section  2(3). 
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The  Court  concluded,  nevertheless,  that  although  in  per¬ 
forming  the  buying  function  the  buyers  acted  as  agents, 
i.  e.,  *  ‘  employers  ’  ’,  they  were  ‘  ‘  employees  ’  ’  within  the 
meaning  of  Section  2(3)  and  Section  8(b)(4)(A).  With 
this  conclusion  we  do  not  disagree,  because  where,  |  as 
here,  persons  who  perform  management  functions  sp^nd 
a  majority  of  their  time  in  typically  employee  duties,  their 
interests  are  not  predominantly  “  allied  with  management.  ’  ’ 
They  may,  therefore,  be  treated  generally  as  “employees,” 
in  representation  cases  and  for  other  purposes.  But  tjliat 
conclusion  does  not  reach  the  problem  whether  inducement 
of  such  an  “employee”  to  refrain  from  performing  a 
“managerial  function”  is  inducement  to  refrain  from 
performing  a  “service”  within  the  meaning  of  Section 
8(b)(4)(A).  | 

To  find,  as  the  Court  did  in  its  opinion  on  rehear¬ 
ing,  that  the  buyers  are  employees  and  that  the  Union’s 
inducement  was  directed  to  them  as  such,  satisfies  only  |one 
of  Section  8(b)  (4)  (A) ’s  requirements,  that  is,  thatj  to 
be  illegal  the  Union’s  inducement  must  be  directed!  to 
“employees”.  It  does  not  satisfy  the  second,  and  crucial, 
requirement,  that  to  act  illegally  the  Union  must  also  seek 
to  induce  the  employees  to  refuse  to  perform  a  “service” 
within  the  meaning  of  Section  8(b) (4)A,  i.e.,  a  seryice 
which  they  render  in  their  capacity  as  employees.  Thus, 
the  Union  would  have  violated  the  Act  if  it  had  asjked 
the  buyers  to  refrain  from  performing  any  service  which 
they  rendered  as  employees,  such  as  selling,  wrapping  or 
handling  Swift  meat.  The  Board,  however,  did  not  find 
that  the  Union  induced  them  to  refrain  from  performing 
any  such  service,  but  only  the  buying  function,  wljtich 
they  performed  as  agents.  It  is  because  we  believe  that 
in  its  opinion  on  rehearing  the  Court  overlooked  the  im¬ 
pact  of  its  altered  view  upon  this  crucial,  second,  ques¬ 
tion,  that  we  now  respectfully  ask  reconsideration. 
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If,  as  the  Court  now  holds,  one  cannot,  in  performing  a 
given  service,  be  both  the  employer’s  “agent”  and  his 
“employee”  at  the  same  time,  then  the  same  service 
cannot  be  treated  both  as  a  “managerial  function”  and 
an  “employee  activity.”  The  character  of  a  service  does 
not  change  depending  on  whether  an  employee  or  an  agent 
of  the  employer  performs  it.  Rather,  it  is  the  character 
of  the  service  which  determines  whether,  in  performing 
it,  one  is  acting  as  an  agent  or  an  employee.  Broad  as  the 
phrase  “any  services”  is,  it  applies  only  to  activity  in 
which  employees  engage  “in  the  course  of  their  employ¬ 
ment”,  or,  as  this  Court  said  in  its  initial  opinion,  slip 
op.  p.  8,  to  “employee  activity.”  If  the  service  which 
petitioner  induced  the  buyers  not  to  perform  is  not  a 
service  comprehended  by  Section  8(b)(4)(A),  because  it 
is  an  “employer”  not  an  “employee”  activity,  then  peti¬ 
tioner’s  inducement  of  the  buyers  could  not  have  violated 
that  section.  And  this  is  so  even  though,  because  of  the 
preponderance  of  their  other  duties,  the  buyers  are  treated 
for  representation  purposes  as  “employees”;  even  though 
the  buyers  were  Union  members  and  active  in  its  affairs, 
and  even  though  the  Union  invoked  and  relied  on  their 
loyalty  as  Union  members  to  induce  them  to  violate  a 
duty  which  they  owed  as  agents  to  their  employers.  Opin¬ 
ion  on  rehearing,  p.  2. 

In  concluding  that  exercise  of  the  “managerial  pre¬ 
rogative”  of  buying  ( Swift  &  Co.,  115  NLRB  No.  105), 
is  not  a  service  comprehended  by  Section  8(b)(4)(A),  we 
need  not  rely  on  the  ejusdem  generis  argument  which  the 
Court  discussed  in  its  initial  opinion  (slip  op.  p.  8).  Since 
the  Board  treats  buying  as  a  management  function,  in 
the  performance  of  which  the  employee  acts  as  an  “agent”, 
buying  is  excluded  by  the  statutory  language  which  re¬ 
stricts  the  term  “services”  to  those  rendered  by  em¬ 
ployees  “in  the  course  of  their  employment”  as  “ em- 


ployees.”  Buying  which  an  employee-union  member  does 
in  his  statutory  capacity  as  “employer”  is  as  much  ex¬ 
cluded  from  Section  8(b)(4)(A)  as  buying  which  th<^  em¬ 
ployee-union  member  does  as  an  ultimate  consumer.  J  Nor 
does  the  conclusion  we  urge  in  any  way  diminish  the  ef¬ 
fectiveness  of  the  term  “services”  as  an  “added  (safe¬ 
guard”  to  “cover  employee  activity  reasonably  calcu¬ 
lated  to  produce  the  results  which  Congress  wished  to  (pre¬ 
vent”  (slip  op.  p.  8).  Every  “employee”,  as  distinguished 
from  “managerial”,  activity  which  is  not  among  tihose 
specifically  enumerated  in  the  Section  remains,  under!  our 
analysis,  covered  by  the  word  “services.” 

In  its  decision  a  majority  of  the  Board,  unlike  the  'jfrial 
Examiner  and  dissenting  Member  Murdock,  held  that  pur¬ 
chasing  was  among  the  services  comprehended  by  ;  Sec¬ 
tion  8(b)(4)(A)  only  on  the  ground  that  the  legisla¬ 
tive  history  did  not  disclose  any  intention  to  exclude  it 
(R.  189).  The  majority  overlooked  the  fact  that  although 
the  legislative  history  is  silent  as  to  the  status  of  pur¬ 
chasing  as  a  management  function,  the  Board  uniformly 
treats  it  as  such  where,  as  here,  an  element  of  discretion 
is  involved,  in  order  to  effectuate  Congress’  manifest  in- 

i 

tention  to  remove  relationships  in  which  employees;  act 
as  agents  of  their  employers  entirely  from  the  reac)i  of 
the  Act.  Congress  did  that,  as  we  demonstrated  in|  our 
initial  petition  for  rehearing  pp.  3-5,  9,  for  the  very  pur¬ 
pose  of  leaving  employers  wholly  free  to  cope  with  union 
induced  faithlessness  on  the  part  of  their  supervisors 
and  agents  without  Board  interference. 

Although  Congress  was  aware  of  the  danger  that  unions 
might  induce  supervisors  or  agents  of  employers  who 
were  union  members  to  violate  the  obligations  thev  owed 

i 

to  their  employers  as  agents,  it  specifically  refrained  from 
prohibiting  supervisors  or  agents  from  becoming  and  re- 
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maining  members  of  labor  organizations  (Act,  Section 
14(a)).  Congress  decided  that  the  way  to  cope  with  that 
problem  was  to  permit  employers  without  restraint  to 
use  their  powers  of  discipline  and  discharge  to  insure 
loyal  performance  of  the  duties  owed  to  them  as  princi¬ 
pals  by  their  agents.  Thus,  under  the  plan  adopted  by 
Congress,  if  any  of  the  store  owners  in  this  case  regarded 
their  buyer’s  refusal  to  purchase  from  Swift  salesmen 
as  an  act  of  disloyalty,  they  were  at  liberty  to  discharge 
or  discipline  the  buyer  for  succumbing  to  the  Union’s 
inducement.  Even  though  the  buyers  are  “employees,” 
if  the  owner  discharged  a  buyer  for  abusing  his  obli¬ 
gations  as  an  “agent”  the  discharge  would  clearly  be  be¬ 
yond  the  Board’s  power  to  consider  as  an  unfair  labor 
practice.  Like  all  of  the  other  regulatory  provisions  of 
the  Act  which  deal  only  with  the  relations  of  employers 
to  employees  qua  employees,  Section  8(b)(4)(A)  was  not 
designed  to  cope  with  abuses  in  the  employer-agent  rela¬ 
tionship.  It  was  confined  to  outlawing  refusal  to  perform 
employee  duties,  and  union  inducement  of  such  refusal. 

As  the  law  now  stands,  under  this  Court’s  opinion  on 
rehearing,  purchasing  is  treated  as  a  managerial  pre¬ 
rogative  for  the  purpose  of  depriving  employees  who 
perform  that  function  of  the  rights  and  benefits  accorded 
by  the  Act,  but  it  is  treated  as  an  employee  function  for  the 
purpose  of  subjecting  them  and  the  labor  organization 
of  which  they  are  members  to  the  Act’s  restrictions  and 
prohibitions.  We  cannot  believe  that  Congress  adopted  or 
that  this  Court  intends  to  sanction  so  unfair  and  dis¬ 
criminatory  a  rule.  Certainly  the  result  is  at  odds  with 
the  holding  of  this  Court  in  Di  Giorgio  Fruit  Corp.  v.  Na¬ 
tional  Labor  Relations  Board,  191  F.  2d  642,  647,  89  U.  S. 
App.  D.  C.  155,  cert,  denied,  342  U.  S.  869,  that  “the 
section  conferring  benefits  •  •  •  and  the  section  imposing 
restrictions,  #  •  must  be  construed  in  harmony  *  *  *.” 
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For  the  foregoing  reasons  it  is  respectfully  submitted 
that  this  petition  for  rehearing,  or  for  rehearing  en  \>anc 
should  be  granted. 

Respectfully  submitted, 


MARTIN  F.  O’DONOGHUE, 
THOMAS  X.  DUNN, 

Tower  Building, 
Washington,  D.  C. 


MOZART  G.  RATNER, 

JACOBS,  KAMIN  and  RATN&R, 
201  N.  Wells  Street, 

Chicago  6,  Illinois. 


HARRY  H.  CRAIG. 

WILEY,  CRAIG,  ARMBRUSTER,  SCHMIDT  and  WILBURN,! 
No.  4  North  Eighth  Street, 

St.  Louis  1,  Missouri, 

Counsel  lor  Local  88,  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  Petitioner  in 
No.  12,891. 


Certificate  of  Counsel. 

The  undersigned,  one  of  counsel  for  petitioner,  hereby 
certifies  that  he  has  read  the  foregoing  petition  for  re¬ 
hearing  and  that  it  is  presented  in  good  faith  and  not 
for  delay. 


Mozart  G.  Ratner. 
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QUESTIONS  PRESENTED. 


1.  The  principal  question  presented  is  whether  the 
conduct  of  the  Union  in  inducing  and  encouraging  its  mem¬ 
bers,  who  were  butchers  employed  in  the  retail  markets 
throughout  the  metropolitan  area  of  St.  Louis,  Missouri,  to 
concertedly  refuse  in  the  course  of  their  employment  to 
order  or  buy  the  products  of  Swift  &  Company  because 
the  salesmen  of  that  company  were  not  members  of  the 
Union,  is  somehow  immunized  from,  and  therefore  not  a 
violation  of,  the  provisions  of  Section  8(b)  (4)  (A)  of  the 
National  Labor  Relations  Act  by  reason  of  the  fact  that  such 
inducements  were  made  in  Union  meetings  or  by  Union 
bulletins. 

2.  The  second  question  is  whether  the  National  Labor 
Relations  Board,  having  found  that  the  same  inducements 
made  to  Union  members  in  the  shops  in  which  they  were 
employed  violated  the  Act,  erred  in  failing  to  consider  and 
determine  the  issue  of  whether  such  inducements  shown 
by  the  undisputed  evidence  to  have  been  made  in  Union 
meetings  and  Union  bulletins,  also  violated  Section  8(b)- 
(4)  (A)  of  the  National  Labor  Relations  Act. 

3.  The  final  question  is  whether  this  Court  should 
modify  the  Board’s  opinion  to  conform  to  the  Board’s  order 
so  as  to  require  the  Union  to  cease  and  desist  from  such  in¬ 
ducements  in  Union  meetings,  in  Union  bulletins,  or  else¬ 
where,  and  decree  enforcement  of  the  Board’s  order  as  so 
clarified. 
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JURISDICTIONAL  STATEMENT. 


This  Court  has  jurisdiction  to  entertain  this  proceeding 
under  Section  10(f)  of  the  National  Labor  Relatidns  Act 
(61  Stat.  136;  Title  29,  U.  S.  C.,  Sec.  151,  et  seq.)  as! a  peti¬ 
tion  by  a  party  aggrieved  by  a  final  order  of  the  National 
Labor  Relations  Board  denying,  in  part,  the  relief  sought. 

More  specifically,  petitioner  Swift  &  Company  filed 
charges  alleging  violation  by  the  Union  of  Section^  8(b)- 
(4)  (A)  and  8(b)(4)(B)  of  the  National  Labor  Relations 
Act  based  upon  the  conduct  of  the  Union  in  inducing  and 
encouraging  its  members  to  refuse  to  buy  or  order  the  prod¬ 
ucts  of  Swift  &  Company  in  the  course  of  their  employment 
in  retail  meat  markets  throughout  the  metropolitan  area  of 
St.  Louis,  Missouri  (General  Counsel’s  Ex.  1(A),  Cert.  R. 
p.  18).*  A  complaint  was  issued  thereon  by  the  Regional 
Director  (General  Counsel’s  Ex.  1(C),  Cert.  R.  ip.  20). 
After  hearing,  the  Board  determined  that  the  conjduct  of 
the  Union,  insofar  as  it  involved  appeals  to  its  members 
made  at  the  retail  stores  in  which  they  were  employed, 
violated  Section  8(b)(4)(A)  of  the  National  Labdr  Rela¬ 
tions  Act  but  declined  to  consider  whether  the  same  induce¬ 
ments  shown  by  the  undisputed  evidence  to  haye  been 
made  by  Union  officers  in  the  course  of  Union  meetings 
and  in  Union  bulletins  also  violated  Section  8(b) '(4)  (A) 


♦Pursuant  to  the  Prehearing  Conference  Stipulation  filjsd  here¬ 
in,  page  4,  paragraph  No.  3,  citations  to  the  record  refer  to  pages 
of  the  Certified  Record  as  indicated  in  the  Index  to  Certified 
Record  heretofore  filed  herein  instead  of  to  pages  in  the  printed 

appendix.  Such  citations  are  designated  thus  (Cert.  R.  j!> . ). 

Similarly,  references  to  testimony  taken  before  District  Judge 
Moore  which  was  incorporated  into  the  record  as  Trial  Exjaminer’s 
Exhibit  I  are  to  the  original  pages  of  such  transcript  and  desig¬ 
nated  thus  (Tr.  p . .). 
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of  the  National  Labor  Relations  Act.  (Decision  of  National 
Labor  Relations  Board,  July  26,  1955,  Cert.  R.  p.  740,  1. 
c.  p.  745).  The  Board’s  refusal  to  consider  this  additional 
violation  established  by  the  undisputed  evidence  amounts 
to  a  denial  in  part  of  the  relief  sought  and  Swift  &  Company 
is  aggrieved  by  such  denial  of  relief  because  its  products 
and  its  business  are  the  subject  of  the  illegal  boycott  in¬ 
duced  by  the  Union  in  violation  of  Section  8(b)(4)(A)  of 
the  National  Labor  Relations  Act  which  the  Board  refused 
to  consider  or  rule  upon. 

Therefore,  under  Section  10(f)  of  the  National  Labor 
Relations  Act  this  Court  has  jurisdiction  to  review  such 
order,  modify  the  same  in  the  respects  herein  prayed  for, 
and  decree  enforcement  of  the  order  as  so  modified. 


STATEMENT  OF  THE  CASE. 

This  case  grows  out  of  the  efforts  of  Local  88  of  the 
Meatcutters’  Union1  to  induce  and  encourage  its  members 
who  were  employed  in  retail  meat  markets  in  the  St.  Louis, 
Missouri,  area  to  boycott  the  products  of  Swift  &  Company 
in  violation  of  Section  8(b)(4)(A)  of  the  National  Labor 
Relations  Act  as  a  part  of  its  campaign  to  organize  the 
white  collar  salesmen  of  the  St.  Louis  Independent  Packing 
Company  plant  of  Swift  &  Company  in  St.  Louis. 

On  charges  filed  on  behalf  of  Swift  &  Company  by  its 
attorneys  (General  Counsel’s  Exh.  1(A)),  a  complaint  was 
issued  by  the  Regional  Director  of  the  Board  (General 
Counsel’s  Exh.  1  (C) ),  on  April  20,  1954,  and  as  required  by 
the  Act,  the  Regional  Director  simultaneously  instituted  a 
proceeding  in  the  United  States  District  Court  under  Sec¬ 
tion  10  (L)  of  the  Act  seeking  a  temporary  injunction 
against  the  Union’s  conduct  pending  final  decision  by  the 
Board  itself.  After  hearings  in  that  proceeding  on  April  30 
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and  May  18-21,  1954,  the  District  Court  granted  such  tem¬ 
porary  injunction  against  the  Union’s  conduct  on  July  30, 
1954  (Appendix,  p.  47  post). 

The  original  charge  filed,  the  complaint  issued  by  the 
Regional  Director,  and  the  District  Court’s  Temporary  In¬ 
junction,  all  dealt  broadly  with  the  Union’s  general  course 
of  continuously  and  repeatedly  urging,  inducing,  ^nd  en¬ 
couraging  its  members  who  were  employed  in  tide  retail 
meat  markets  to  refuse  in  the  course  of  their  employment 
to  purchase,  handle,  or  display  for  their  employers  the 
products  of  Swift  &  Company  for  objectives  proscribed  by 
the  Act.  The  allegations  of  the  charge,  complaint,  and 
temporary  injunction  were  broad  enough  to  cover  all  such 
illegal  inducement  and  encouragement  by  the  Unicjn  wher¬ 
ever  it  occurred,  whether  in  Union  meetings,  Unicin  bulle¬ 
tins,  retail  markets,  or  otherwise,  as  well  as  the  more  spe¬ 
cific  and  limited  inducement  at  the  members’  places  of 
employment  which  the  Board  ultimately  considdred  and 
ruled  upon. 

i 

The  Board’s  opinion  (Cert.  R.  pp.  740-758)  treated  the 
subject  of  the  Union’s  activities  in  urging  their  members 
to  refuse  to  order  or  buy  the  products  of  Swift  &  Company 
through  appeals  made  to  their  members  at  their  place  of 
employment  very  fully,  overruled  the  various  defenses  of 
the  Union,  and  directly  found  and  held  that  such  induce¬ 
ments  violated  Section  8(b)(4)(A)  of  the  National  Labor 
Relations  Act. 

The  Board,  however,  declined  to  pass  upon  tjie  ques¬ 
tion  of  whether  the  Union’s  conduct  in  its  Union  meetings 
and  through  circulation  of  Union  bulletins  which  jwere  in¬ 
tended  to  induce  and  did  induce  exactly  the  same  refusal 


1  Amalgamated  Meat  Cutters  and  Butcher  Workmen 
America,  AFL,  Local  No.  88.  hereafter  called  the  Union. 
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to  purchase  or  order  the  products  of  Swift  &  Company  upon 
the  part  of  its  members,  as  did  the  inducements  at  the 
members’  places  of  employment,  amounted  to  a  violation 
of  Sections  8(b)  (4)  (A)  and  8  (b)  (4)  (B)  of  the  National 
Labor  Relations  Act,  stating  (Board  Op.  Cert.  R.  p.  746) 
that  having  found  that  the  Union’s  activities  treated  within 
its  opinion  violated  Section  8(b)  (4)  (A),  “we  do  not  find  it 
necessary  to  consider  or  pass  upon  the  Union’s  additional 
conduct  within  its  own  organization.” 

In  this  proceeding  to  review,  the  petitioner  maintains 
that  the  conduct  of  the  Union  in  inducing  exactly  the  same 
violations  of  Section  8(b)(4)(A)  through  appeals,  orders 
and  directions  given  at  Union  meetings  and  through  appeals 
made  in  Union  bulletins  violated  Section  8  (b)  (4)  (A)  of 
the  National  Labor  Relations  Act  as  fully  and  to  the  same 
extent  as  the  appeals  made  directly  to  Union  members  at 
their  places  of  employment  and  that  the  Board  was  in  error 
in  failing  to  find  and  hold  that  such  inducements  likewise 
violated  Section  8(b)  (4)  (A). 

The  Petitioner  urges  accordingly  that  the  Board’s  order 
be  modified  to  include  such  inducements  as  violations  of 
the  Act  and  that  enforcement  of  the  order  of  the  Board  as 
so  modified  should  be  decreed. 

Swift  &  Company’s  St.  Louis  Independent  Packing 
Company  plant  employed  about  27  salesmen,  none  of  whom 
were  members  of  the  Union  but  whom  the  Union  was  seek¬ 
ing  to  organize  (Tr.  39).  The  Union  commenced  to  peace¬ 
fully  picket  the  premises  of  Swift  &  Company  on  a  twenty- 
four  hour  basis,  commencing  on  September  10,  1953,  which 
continued  until  stopped  by  a  restraining  order  issued  by 
the  Circuit  Court  of  the  City  of  St.  Louis  on  September  11, 
1953,  in  a  separate  action  filed  by  Swift  &  Company  in  the 
Circuit  Court  of  the  City  of  St.  Louis,  Missouri. 
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The  Union  included  within  its  membership  Approxi¬ 
mately  2,700  members,  of  whom  about  1,400  were  employed 
as  buyers  and  clerks  in  meat  departments  of  retail  grocery 
stores,  supermarkets  and  meat  markets  in  the  metropolitan 
St.  Louis  area,  representing  meat  department  employees  in 
practically  all  of  such  stores  in  the  area  (Tr.  p.  38). 

Beginning  with  the  Union’s  membership  meeting  on 
September  23,  1953,  and  continuing  at  each  monthljy  meet¬ 
ing  thereafter  until  April  30,  1954,  at  meetings  attended  by 
substantially  all  of  the  meat  department  employees  who 
were  members  of  the  Union,  its  President,  Nick  |  Blassie, 
repeatedly  stated  to  the  membership  that  the  sales  em¬ 
ployees  of  Swift  were  non-union  and  that  the  meijnbers  of 
the  Union  should  patronize  and  buy  merchandise  ohly  from 
salesmen  who  were  members  of  the  Union  and  should  pa¬ 
tronize  and  support  only  such  salesmen  (Admission  of 
facts,  Tr.  p.  40).  In  oral  testimony  the  Union’s  President, 
Nick  Blassie,  went  further  and  admitted  (Tr.  p.  ll8)  that 
he  had  told  the  members  of  the  Union  not  to  buy  apy  prod¬ 
ucts  from  non-union  salesmen  and  had  specifically  told 
them  not  to  buy  Mayrose  meats  (the  leading  brand  of 
Swift’s  St.  Louis  Independent  plant),  and  that  he  had  done 
so  at  every  meeting  which  the  Union  had  since  September, 
1953.  This  testimony  was  not  denied  by  any  of  the  Union’s 
witnesses,  although  some,  such  as  the  Union’s  Secretary- 
Treasurer,  August  Giesecke  (Tr.  p.  436)  described  it  as 
urging  members  who  had  the  buying  power  to  bjuy  only 
from  salesmen  who  were  Union  members  and  not  from 
other  salesmen  who  do  not  belong  to  the  Union,  a  difference 
which  is  of  no  importance  from  the  standpoint  of  the  pres¬ 
ent  proceeding,  since  admittedly  the  Union  members  were 
at  the  same  time  advised  that  Swift  &  Company  Salesmen 
were  not  members  of  the  Union. 


I 
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The  Board’s  evidence  showed  that,  in  addition  to  urg¬ 
ing  its  members  not  to  buy  St.  Louis  Independent  products, 
the  Union  officers  enforced  their  policy  by  coercive  threats 
of  fines  or  reprimands  against  members  who  disregarded 
the  Union’s  instructions  by  continued  purchases  of  Swift 
products  and  on  one  occasion  by  threatening  to  “pull”  the 
card  of  a  member  who  had  done  so.  (Tr.  p.  297,  witness 
Donald  Hampton;  Tr.  305  to  306,  witness  Theodore  Kop- 
sky;  Tr.  316,  witness  Kay  Miller;  Tr.  338,  witness  Ernest 
Stovall;  Tr.  347-350,  witness  George  E.  Hayes).  The  Union 
officers  denied  the  making  of  any  threats  of  fines  or  other 
punitive  action  (Tr.  pp.  136-137)  but  did  not  deny  that  they 
had  repeatedly  urged  their  members  at  all  of  their  Union 
meetings  not  to  order  or  purchase  Swift  &  Company  prod¬ 
ucts. 

It  likewise  appears  without  dispute  that  the  Union 
bulletin  which  appears  as  charging  party’s  Exhibit  1  (Tr. 
pp.  154  to  155)  was  sent  by  mail  to  each  and  every  member 
of  the  Union  at  his  home  with  the  full  backing  and  author¬ 
ity  of  the  elected  officers  of  the  Union,  including  its  Presi¬ 
dent.  This  bulletin,  among  other  things,  contains  a  direct 
appeal  to  Union  members  in  which  it  is  stated  that  “it  be¬ 
hooves  every  member  to  refuse  to  purchase  any  of  the  Swift 
Packing  Company  products,  regardless  of  name  brands” 
and  in  which  the  members  are  reminded  that  Mayrose 
brand  (St.  Louis  Independent  Packing  Company’s  principal 
brand)  and  Hickory  Hill  are  also  Swift  &  Company  prod¬ 
ucts. 

These  appeals  and  inducements  were  actually  effective 
and  resulted  in  the  discontinuance  of  purchases  of  Swift 
products  by  numerous  members  of  the  Union  who  had  for¬ 
merly  bought  such  products  regularly  in  the  course  of  their 
employment  with  the  retail  store  in  question  (Testimony 
of  William  Schultz,  Tr.  63  and  81;  John  T.  Albes,  Tr.  215; 
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Donald  H.  Hampton,  Tr.  295  to  297;  Theodore  Kopsky,  Tr. 
306;  Ray  Miller,  Tr.  313;  and  Ernest  Stovall,  Tr.  328).  In 
the  case  of  Ray  Miller,  one  of  St.  Louis  Independent  Pack¬ 
ing  Company’s  salesmen,  it  appeared  that  following  the 
Union’s  appeals  (Tr.  324  to  326),  purchases  in  at  least  15  out 
of  the  25  stores  which  the  witness  regularly  called  upon 
had  been  greatly  reduced  and  at  least  two  stores  ceased  to 
purchase  at  all. 

It  is  thus  clear  that  the  undisputed  evidence  showed 
inducement  and  encouragement  of  employees  through  ap¬ 
peals  made  at  Union  meetings  and  through  the  Union  bul¬ 
letin  of  exactly  the  same  type,  and  calling  for  exactly  the 
same  action  for  the  same  unlawful  objectives  as  appeals 
made  by  the  same  Union  officers  to  the  same  members  at 
their  places  of  employment.  Petitioner  maintains  that  such 
additional  conduct  violated  Section  8(b)(4)(A)  of  the 
National  Labor  Relations  Act  as  fully  as  the  conduct  which 
the  Board  considered  and  held  to  be  a  violation  in  it}s  opin¬ 
ion  and  order;  that  since  such  violations  are  shown  by  un¬ 
disputed  evidence,  the  Board’s  opinion  should  be  modified 
to  find  and  hold  that  such  additional  conduct  likewise  vio¬ 
lated  Section  8(b)  (4)  (A)  of  the  National  Labor  Relations 
Act  and  that  enforcement  of  the  Board’s  order  as  sd  modi¬ 
fied  should  be  decreed  by  this  Court. 

STATUTES  INVOLVED. 

National  Labor  Relations  Act,  as  amended  by  the 
Labor  Management  Relations  Act,  1947,  61  Stat.  136, 
U.  S.  C.,  Title  29,  Sec.  151,  et  seq.: 

Section  8(b)  (4)  (A): 

i 

“Sec.  8(b)  It  shall  be  an  unfair  labor  practice 

for  a  labor  organization  or  its  agents — 

*  *  *  *  *  *  i  * 


“(4)  to  engage  in,  or  to  induce  or  encourage  the 
employees  of  any  employer  to  engage  in,  a  strike  or  a 
concerted  refusal  in  the  course  of  their  employment 
to  use,  manufacture,  process,  transport,  or  otherwise 
handle  or  work  on  any  goods,  articles,  materials,  or 
commodities  or  to  perform  any  services,  where  an  ob¬ 
ject  thereof  is  (A)  forcing  or  requiring  any  employer 
or  self-employed  person  to  join  any  labor  or  employer 
organization  or  any  employer  or  other  person  to  cease 
using,  selling,  handling,  transporting,  or  otherwise 
dealing  in  the  products  of  any  other  producer,  proc¬ 
essor,  or  manufacturer,  or  to  cease  doing  business 
with  any  other  person;  *  *  *” 

Section  10(f): 

“Sec.  10(f)  Any  person  aggrieved  by  a  final 
order  of  the  Board  granting  or  denying  in  whole  or  in 
part  the  relief  sought  may  obtain  a  review  of  such 
order  in  any  circuit  court  of  appeals  of  the  United 
States  in  the  circuit  wherein  the  unfair  labor  practice 
in  question  was  alleged  to  have  been  engaged  in  or 
wherein  such  person  resides  or  transacts  business,  or 
in  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia,  by  filing  in  such  court  a  written 
petition  praying  that  the  order  of  the  Board  be  modi¬ 
fied  or  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  served  upon  the  Board,  and  thereupon  the 
aggrieved  party  shall  file  in  the  court  a  transcript  of 
the  entire  record  in  the  proceeding,  certified  by  the 
Board,  including  the  pleading  and  testimony  upon 
which  the  order  complained  of  was  entered,  and  the 
findings  and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  proceed  in  the  same  manner  as  in  the 
case  of  an  application  by  the  Board  under  subsection 
(e),  and  shall  have  the  same  exclusive  jurisdiction 
to  grant  to  the  Board  such  temporary  relief  or  re¬ 
straining  order  as  it  deems  just  and  proper,  and  in 
like  manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part  the  order  of  the  Board;  the 


findings  of  the  Board  with  respect  to  questions  of 
fuct  if  supported  by  substantial  evidence  on  the  rec¬ 
ord  considered  as  a  whole  shall  in  like  manner  be 
conclusive.” 


STATEMENT  OF  POINTS. 

1.  The  Board  in  its  opinion  properly  concluded  that 

the  Union’s  conduct  which  it  ruled  upon  violated  Ijhe  Act, 
The  reasoning  of  that  opinion  is  equally  applicable  to  all 
the  inducements  shown  by  the  evidence,  and  the  Board’s 
order  should  apply  to  all  such  inducements,  unless  there 
is  something  in  the  nature  of  a  Union  meeting  or  Union 
bulletin  which  gives  it  immunity  as  a  means  to  violate  the 
laws. 

Decision  of  National  Labor  Relations  Board  iri  Amal¬ 
gamated  Meat  Cutters  &  Butcher  Workiinen  of 
North  America,  AFL,  Local  88,  July  26,  1955,  113 
NLRB  No.  31  (Cert.  R.  p.  740). 

2.  Union  inducements  or  encouragements  of  conduct 
prohibited  by  Section  8(b)(4)(A)  of  the  Nationap  Labor 
Relations  Act  made  in  the  course  of  Union  meetjings  or 
through  Union  bulletins  have  no  immunity  from  the  pro¬ 
visions  of  Section  8(b)(4)(A),  which  is  broad  enough  in 
scope  to  comprehend,  and  does  comprehend,  every  form 
of  influence  or  persuasion  designed  to  induce  or  encourage 
conduct  forbidden  by  its  terms,  irrespective  of  the  imethod, 
means,  or  place  at  which  it  is  accomplished  or  communi¬ 
cated.  Therefore,  the  Board  erred  in  failing  to  hold  that  the 
Union’s  appeals  in  Union  meetings  and  through  th$  Union 
bulletin  violated  Section  8(b)(4)(A)  of  the  Act.  j 

International  Brotherhood  of  Electrical  Workers 
Local  501,  AFL,  v.  NLRB,  341  U.  S.  694,  95  L.  Ed. 
1299,  71  S.  Ct.  954; 

NLRB  v.  International  Rice  Milling  Inc.,  34f  U.  S. 
665,  95  L.  Ed.  1277,  71  S.  Ct.  961; 
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NLRB  v.  Denver  Building  and  Construction  Trades 
Council,  341  U.  S.  675,  95  L.  Ed.  1284,  71  S.  Ct.  943; 

Joliet  Contractors’  Assn.  v.  NLRB,  202  F.  2d  606, 
(7  Cir.); 

National  Labor  Relations  Act,  as  amended,  61  Stat. 
136,  USC,  Title  29,  Sec.  151,  et  seq. 

3.  The  union  inducements  in  this  case  called  for  and 
actually  resulted  in  secondary  action  prohibited  by  Sec¬ 
tion  8(b)  (4)  (A)  and  therefore  violated  that  Section.  The 
significant  element  in  determining  whether  specific  in¬ 
ducement  and  encouragement  violates  Section  8(b)(4) 
(A)  is  the  end  or  objective  sought  to  be  obtained,  rather 
than  the  means  by  which  or  place  at  which  such  induce¬ 
ment  is  communicated. 

International  Brotherhood  of  Electrical  Workers 
Local  501,  AFL,  v.  NLRB,  341  U.  S.  694,  95  L.  Ed. 
1299,  71  S.  Ct.  954; 

NLRB  v.  International  Rice  Milling,  Inc.,  341  U.  S. 
665,  95  L.  Ed.  1277,  71  S.  Ct.  961; 

NLRB  v.  Denver  Building  and  Construction  Trades 
Council,  341  U.  S.  675,  95  L.  Ed.  1284,  71  S.  Ct.  943; 

Joliet  Contractors’  Assn.  v.  NLRB,  202  F.  2d  606 
(7  Cir.); 

Styles  v.  Local  760,  International  Brotherhood  of 
Electrical  Workers,  AFL,  80  F.  S.  119; 

National  Labor  Relations  Act,  as  amended,  61  Stat. 
136,  U.  S.  C.,  Title  29,  Sec.  151,  et  seq. 

4.  The  Board’s  opinion  should  be  corrected  and  its 
order  enforced  with  application  to  all  inducements  of  a 
violation  of  Section  8(b)(4)  (A)  including  those  made  in 
Union  meetings  or  through  union  bulletins. 
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SUMMARY  OF  ARGUMENT. 

i 

i 

i 

I. 

| 

The  Board  properly  held  that  the  Union’s  appeals  to 
its  members  to  refuse  to  buy  or  order  Swift  &  Company 
products,  made  at  their  places  of  employment  jin  retail 
shops  throughout  the  St.  Louis  area,  violated  Sec.  8(b)  (4) 
(A)  of  the  Act. 

I 

The  Union  conduct  which  the  Board  did  not! consider 
or  pass  upon  consisted  in  making  exactly  the  same  appeals 
to  exactly  the  same  secondary  employees  with  exactly  the 
same  purpose  and  effect  at  Union  meetings  and  through  the 
Union  bulletin.  Such  conduct  was  established  by  undis¬ 
puted  evidence,  including  admissions  by  Union  coiinsel  and 
testimony  of  Union  officers. 

It  necessarily  follows,  therefore,  that  the  Board  erred 
in  failing  to  find  and  hold  that  such  additional  Union  con¬ 
duct  not  considered  in  the  Board’s  opinion  also  violated  Sec. 
8(b)  (4)  (A),  unless  there  is  something  in  the  nature  of  a 
Union  meeting  or  a  Union  bulletin  which  gives  it  immunity 
as  a  means  to  violate  the  law  and  Sec.  8(b)(4)  of  the 
National  Labor  Relations  Act  in  particular. 

... 

Section  8(b)(4)  of  the  National  Labor  Relations  Act 
is  broad  enough  in  terms  to  include,  and  does;  include, 
every  inducement  of  a  violation  of  its  terms,  irrespective 
of  the  place  or  manner  of  the  inducement,  and  therefore 
the  appeals  made  in  Union  meetings  and  by  Union  bulletins 
violated  Sec.  8(b)  (4)  (A)  of  the  Act  as  fully  as  the  Union 
appeals  to  its  members  at  their  places  of  employment. 

A  Union’s  right  to  conduct  and  hold  meetings,  like  any 
other  basic  right,  is  subject  to  the  limitation  that  it  may  not 
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be  exercised  for  an  unlawful  purpose.  To  hold  that  Union 
inducements  to  boycott  in  violation  of  Section  8(b)  (4)  (A) 
are  immunized  from  its  terms,  merely  because  they  occur 
in  a  Union  meeting  rather  than  anywhere  else  would  result 
in  giving  a  privileged  quality  to  actions  in  Union  meetings 
which  does  not  attach  to  the  exercise  of  any  other  basic 
right.  It  would  establish  as  an  exception  to  Section  8(b) 
(4)  (A)  one  of  the  most  convenient  and  readily  accessible 
means  of  accomplishing  a  boycott  in  violation  of  its  terms. 
It  can  be  asserted  only  by  assuming  that  Congress  intended 
to  prohibit  such  boycotts  generally  under  Section  8(b)  (4) 
(A)  and  at  the  same  time  to  permit  them  under  the  guise 
of  holding  Union  meetings.  Controlling  decisions  of  the 
United  States  Supreme  Court  establish  that  Section  8(b) 
(4)  includes  every  form  of  influence  or  persuasion  intended 
to  induce  a  violation  of  its  terms.  The  right  of  a  Union  to 
conduct  and  hold  meetings,  to  the  same  extent  as  the  right 
of  free  speech  guaranteed  by  Section  8(c),  or  by  the  First 
Amendment  to  the  United  States  Constitution,  is  subject  to 
the  limitation  that  it  may  not  be  exercised  for  the  unlawful 
purpose  of  accomplishing  a  violation  of  the  National  Labor 
Relations  Act  or  other  unlawful  purposes.  To  the  extent 
that  the  Board  has  held  otherwise,  its  decisions  are  over¬ 
ruled  by  the  subsequent  decisions  of  the  United  States 
Supreme  Court  establishing  the  foregoing  principles. 

III. 

The  Union’s  appeals  to  its  members  to  boycott  the 
Swift  &  Company  products  in  the  course  of  their  employ¬ 
ment  in  the  retail  stores  cannot  be  considered  to  be  primary 
in  any  sense.  There  was  no  appeal  to  Swift  &  Company  or 
its  salesmen  to  which  the  effect  on  Union  members  em¬ 
ployed  in  the  retail  shops  could  be  said  to  be  incidental, 
but  only  a  direct  appeal  to  Union  members,  calculated  to 
induce  a  violation  of  Section  8(b)  (4),  or  in  other  words. 
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direct  and  bare  instigation  of  a  secondary  boycott  in  viola¬ 
tion  of  Section  8(b)(4),  which  cannot  be  immunized  be¬ 
cause  it  took  place  in  a  Union  meeting. 

To  the  extent  that  the  Board’s  decision  in  Western,  Inc., 
holds  that  appeals  in  Union  meetings  are  primary  conduct 
outside  the  scope  of  Section  8(b)(4),  it  is  erroneous  because 
it  looks  to  the  method  and  place  of  an  appeal  in  order  to 
determine  the  existence  or  not  of  a  violation  of  Section 
8(b)  (4).  Under  controlling  decisions  of  the  United  States 
Supreme  Court,  the  question  is  determined  not  by  the  time, 
manner  or  place  of  the  appeal,  but  by  the  naturi  of  the 

l 

action  which  it  was  calculated  to  induce,  the  objective 
sought  to  be  obtained.  Thus  picketing,  while  sometimes 
a  primary  activity  and  therefore  not  per  se  a  violation  of 
Section  8(b)  (4),  becomes  a  violation  when  one  of  its  direct 
purposes  is  to  accomplish  a  violation  of  that  section.  In 
like  manner  the  appeals  in  the  present  case,  which  were  di¬ 
rectly  intended  to  accomplish  the  secondary  action  bf  caus¬ 
ing  employees  in  retail  stores  to  refuse  to  order  or  buy  the 
Swift  products  and  thus  to  cause  their  employers  to  cease 
doing  business  with  Swift  &  Company,  being  directly  in¬ 
tended  to  accomplish  a  violation  of  Section  8(b)^4)(A), 
violated  that  section  despite  the  circumstance  that  they 
were  made  in  the  course  of  Union  meetings  or  by  a  Union 
bulletin. 


The  Board’s  error  in  the  present  case  consists  only  in 
its  failure  to  consider  in  its  opinion  unlawful  conduct  in 
Union  meetings  and  by  Union  bulletins,  demonstrated  by 
the  uncontradicted  evidence.  The  Board’s  order  i^  broad 
enough  to  prohibit  every  form  of  inducement  of  a  violation 
of  Section  8(b)  (4).  There  is,  therefore,  no  necessity  for  a 
remand  as  there  might  be  if  disputed  issues  of  fact  remained 
to  be  decided  or  the  Board  were  required  to  fashion  a 
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remedy  through  an  appropriate  order.  The  only  action 
necessary  is  to  correct  the  Board’s  error  of  law,  which 
places  an  unwarranted  question  as  to  the  general  scope  of 
its  order,  and  to  direct  that  the  order  should  be  enforced 
according  to  its  terms  so  as  to  cause  the  Union  to  cease  and 
desist  from  every  violation  of  Section  8(b)(4),  even  in¬ 
cluding  those  which  the  Board  failed  to  pass  upon  in  its 
opinion. 


ARGUMENT. 

I. 

The  Board  Has  Correctly  Held  That  the  Union’s 
Conduct  Which  It  Ruled  Upon  Violated  the  Act 
Disposing  of  Union  Defenses  in  Language  Equally 
Applicable  to  the  Particular  Additional  Induce¬ 
ments  Here  Involved.  The  Principal  Issue  Here 
Involved  Is  Thus  Confined  to  Whether  Such  Addi¬ 
tional  Inducements  Are  Exempted  or  Immunized 
from  the  Proscription  of  the  Act. 

In  its  decision  and  order  of  July  26,  1955,  the  Board  re¬ 
viewed  every  phase  of  the  Union’s  conduct  with  the  excep¬ 
tion  of  the  inducements  and  appeals  made  by  the  Union  in 
the  course  of  Union  meetings.  As  to  the  conduct  which  the 
Board  did  consider  and  review,  the  Board  concluded  after 
detailed  consideration  of  each  one  of  the  Union’s  defensive 
arguments  to  the  contrary,  that  the  Union’s  appeals  to  its 
members  made  at  their  places  of  employment  in  retail  shops 
throughout  the  St.  Louis  area,  to  induce  a  secondary  boy¬ 
cott  of  Swift  &  Company  products,  violated  Section  8(b) 
(4)  (A)  of  the  National  Labor  Relations  Act.  In  reaching 
this  conclusion,  the  Board  considered  and,  we  believe, 
properly  overruled  each  of  the  arguments  advanced  by  the 
Union  by  way  of  defense.  Thus  the  Board  concluded  (Op., 
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Cert.  R.  p.  743)  that  inducement  of  Union  members  em¬ 
ployed  by  the  retail  shops  not  to  “buy”  was  directly  within 
the  scope  of  Section  8(b)(4)(A)  even  though  the  word 

i 

“buy”  did  not  specifically  appear  in  the  sectionj  finding 
that  the  purchase  of  meat  products  solely  on  the  basis  of 
objective  criteria  as  to  whether  the  purchase  of  Swjift  prod¬ 
ucts  was  in  the  interest  of  the  employer  was  an  essential 
service  for  which  meat  cutters  having  the  buying  power 
were  employed,  and  that  to  induce  them  not  to  perform 
such  a  service  fell  directly  within  the  broad  scope  of  that 
section’s  prohibition. 

The  Board  also  rejected  the  Union’s  contention  that 
its  inducement  of  secondary  employees  not  to  buy  tjhe  Swift 
products  was  like  picketing  of  a  primary  employee’s  prem¬ 
ises  for  organizational  purposes.  The  Board  concluded, 
quite  properly,  that  the  Union’s  activity  in  this  ca^e,  which 
was  aimed  directly  at  the  employees  of  neutral  companies, 
could  not  be  considered  primary  and  such  direct  induce¬ 
ment  of  secondary  employees  could  not  be  considered  as 
merely  an  incidental  effect.  The  Board  further  concluded 
that  the  so-called  “roving  situs”  decisions  were  inapplicable 
because  there  was  no  conduct  properly  directed  atj  primary 
employees  to  which  the  appeal  to  secondary  neutrals  was 
.  merely  incidental,  but  rather  a  direct  appeal  on  the  prem¬ 
ises  of  neutral  employers  to  the  latter’s  employees  and 
thus  no  basis  for  application  of  the  roving  situs  |doctrine. 
The  Board  noted  that  the  principal  inducement  shown  by 
the  evidence  was  a  direct  appeal  to  the  secondary  em¬ 
ployees. 

The  Board  similarly  rejected  the  Union’s  argument 
that  its  inducement  was  limited  to  supervisors  or  manage¬ 
ment  representatives,  and  finally,  rejected  the!  Union’s 
argument  that  there  was  some  analogy  between  the  dis¬ 
cretion  vested  in  these  buyers  for  the  meat  markets  and 
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the  type  of  advance  consent  to  a  refusal  to  handle  struck 
goods  which  is  usually  involved  in  a  “hot  cargo  clause.” 
The  Board  concluded  that  the  discretionary  authority  of 
the  employees  as  to  purchase  of  meat  products  was  to  be 
exercised  solely  in  the  employer’s  interest  and  that  the 
vesting  of  such  authority  in  the  buyers  could  not  be  con¬ 
strued  as  a  consent  to  their  exercise  of  that  authority  to 
accomplish  personal  and  ulterior  aims  through  refusal  to 
purchase  Swift  products  in  order  to  promote  the  cause  of 
Union  organization.  The  Board  noted  that  in  the  case  of 
buyers  who  normally  made  substantial  purchases  of  Swift 
products,  such  purchases  fell  off  markedly  because  of  the 
Union’s  boycott. 

On  the  basis  of  these  findings  the  Board  concluded  that 
the  Union  appeals  to  its  membership  made  at  the  stores  in 
which  they  were  employed  violated  Section  8(b)(4)(A). 

It  is  at  once  apparent  that  the  Union  conduct  which 
the  Board  considered  and  held  to  violate  Section  8(b)  (4) 
(A)  differed  from  the  “additional  conduct  within  its  own 
organization”  which  the  Board  did  not  consider  or  pass 
upon,  in  only  one  respect — the  geographical  location  at 
which  the  inducement  and  encouragement  took  place. 
There  is  no  valid  or  logical  basis  for  distinction  in  any  other 
respect.  In  both  cases  the  same  Union  officers  expressed 
the  same  identical  inducement  and  encouragement  to  the 
same  secondary  employees  of  the  neutral  retail  markets  to 
engage  in  the  same  refusal  to  buy  Swift’s  products  for  their 
employer  for  the  same  prohibited  objective  defined  in  Sec¬ 
tion  8(b)(4)(A).  Where  such  Union  conduct  occurred 
on  the  premises  of  the  neutral  employer,  the  Board  held 
it  was  violative  of  the  Act.  Where  the  same  conduct  oc¬ 
curred  in  Union  meetings  or  in  Union  bulletins,  the  Board 
did  “not  find  it  necessary  to  consider  or  pass  on”  such  con¬ 
duct. 
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It  is  also  apparent  that  the  defenses  raised  by  the  Union 
and  rejected  by  the  Board  are  equally  as  inapplicable  to 
the  “additional  conduct”  in  union  meetings  as  the  Board 
found  them  to  be  to  the  conduct  in  the  retail  markets.  In 
both  cases  the  Union’s  inducement  was  an  appeal  to  refuse 
to  “buy,”  purchase,  or  support  the  products  of  Swift  & 
Company  because  its  salesmen  were  not  Union.  T|ie  Board 
held  that  a  refusal  to  buy  came  specifically  within  the 
scope  of  the  Act. 


In  both  cases  the  Union’s  inducement  w^s  aimed 
directly,  not  incidentally,  at  secondary  employees  cjf  neutral 
employers  with  no  employees  of  the  primary  employer 
involved  in  such  appeal.  These  primary  employees,  the 
salesmen  of  Swift  &  Company,  were  never  appealed  to  in 
any  way,  did  not  receive  the  bulletins,  and  certainly  were 
not  present  at  the  Union  meetings.  Thus  in  b<|)th  cases 
there  is  no  analogy  to  primary  activity  through  tjie  roving 
situs  doctrine  or  otherwise. 

The  Union’s  rejected  attempt  to  draw  an  analogy  be¬ 
tween  the  discretion  enjoyed  by  the  butchers  in  fhe  meat 
markets  and  the  alleged  consent  attributed  to  Secondary 
employers  in  “hot  cargo”  cases  is  equally  unsoujnd  when 
applied  to  inducement  in  a  Union  meeting  as  whejn  applied 
to  identical  inducement  on  the  premises  of  a  retail  store. 

Finally,  in  each  case  it  is  clear,  to  the  same  decree,  that 
the  buyers  who  were  the  subject  of  both  appeals  did  actu¬ 
ally  curtail  purchases  as  the  result  of  the  Union’s  Activities. 


It  is  thus  apparent  that  the  Union’s  conduct  in  [inducing 

i 

and  encouraging  its  members  not  to  buy  Swift  products  in 
the  course  of  their  employment  at  retail  meat!  markets 
through  appeals  made  in  the  course  of  Union  meetings  and 
in  Union  bulletins,  violated  Section  8(b)  (4)  (A)  as  fully  as 
the  conduct  at  the  retail  stores  which  the  Board  actually 
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considered  in  its  opinion,  unless  it  can  be  established  that 
there  is  some  implied  exception  to  Section  8  (b)  (4)  (A)  of 
the  National  Labor  Relations  Act  under  which  appeals  and 
inducements  in  violation  of  that  section,  when  made  in  the 
course  of  Union  meetings  or  through  Union  bulletins,  are 
immunized  from  its  provisions  even  though  the  same  ap¬ 
peals  made  elsewhere  directly  violate  that  Section — a 
peculiar  immunity  which  does  not  attach  to  peaceful 
picketing,  to  newspaper  articles,  to  church  services,  or,  in 
fact,  to  any  other  form  of  human  conduct. 

There  is  no  such  special  immunity  to  induce  and  incite 
a  proscribed  secondary  boycott  from  the  sanctuary  of  a 
Union  hall.  No  such  interpretation  of  the  broad  language 
of  the  Act  itself  is  permissible  in  view  of  the  clear  lan¬ 
guage  in  which  Section  8(b)(4)(A)  is  phrased  and  the 
opinions  of  the  United  States  Supreme  Court  interpreting 
and  explaining  that  Section.  If,  as  we  shall  demonstrate, 
the  terms  of  Section  8(b)(4)(A)  are  sufficiently  broad  to 
include  within  its  scope  every  form  of  inducement  and 
encouragement  of  a  violation  of  that  Section,  even  though 
such  inducement  and  encouragement  is  made  through  a 
Union  bulletin  or  meeting,  it  necessarily  follows  that  the 
Union  conduct  which  the  Board  here  refused  to  consider 
and  rule  upon  was  conduct  which  the  undisputed  evidence 
showed  to  be  a  violation  of  Section  8(b)(4)(A).  The 
Board’s  failure  to  consider  such  conduct  and  to  so  hold  was 
therefore  necessarily  erroneous. 
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Section  8(b)(4)(A)  of  the  Act  Condemn$  and 
Prohibits  Every  Form  of  Influence  or  Persuasion 
to  Induce  a  Violation  of  Its  Terms  Regardless  of  the 
Means  Adopted  or  the  Place  Chosen  to  Communi¬ 
cate  Such  Inducement  to  Attain  a  Prohibited 

Objective. 

With  regard  to  the  single  element  of  “inducement” 
the  language  of  the  statute  itself  permits  of  no  exceptions: 

“Sec.  8(b).  It  shall  be  an  unfair  labot*  practice 
for  a  labor  organization  or  its  agents — 


“(4)  to  engage  in  or  to  induce  or  encourage  the 
employees  of  any  employer  to  engage  in  (a  concerted 
refusal  to  perform  their  duties  in  the  course  of  their 
employment  where  an  object  thereof  is  one  of  those 
listed)”.  ! 

The  Supreme  Court  of  the  United  States  lias  specif¬ 
ically  held  that  the  words  “induce  and  encouragd”  as  used 
in  that  section  must  be  given  their  usual  dictionary  mean¬ 
ing,  are  broad  enough  to  include  all  forms  of  influence  and 
persuasion,  and  permit  no  exemptions.  In  International 
Brotherhood  of  Electrical  Workers,  Local  501,  AFL,  v. 
NLRB,2  the  Court  disposed  of  a  contention  thait  Section 
8(c)  of  the  Act,  the  so-called  “free  speech”  section,  “im¬ 
munizes  peaceful  picketing  even  though  the  picketing  in¬ 
duces  a  secondary  boycott  made  unlawful  by  Sec. 
8(b)  (4).”  1.  c.  341  U.  S-  701.  The  Court  was  thus  faced 
with  a  situation  at  least  as  difficult,  if  not  more!  difficult, 
than  the  one  here  presented.  The  “inducement”  claimed 
to  be  immunized  was  peaceful  picketing,  a  type  of  union 


2341  U.  S.  694,  95  L.  Ed.  1299,  71  S.  Ct.  954. 
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conduct  that  has  historically  and  traditionally  been 
granted  every  possible  protection  by  the  Courts,  and  im¬ 
munity  was  claimed  to  flow  from  a  specific  section  writ¬ 
ten  into  the  Act  itself  allegedly  qualifying  the  scope  of 
Section  8(b)(4).  In  the  course  of  its  opinion  in  the 
I.  B.  E.  W.  case,  1.  c.  341  U.  S.  701-703,  the  Court  said: 

“To  exempt  peaceful  picketing  from  the  con¬ 
demnation  of  Sec.  8(b)(4)(A)  as  a  means  of  bring¬ 
ing  about  a  secondary  boycott  is  contrary  to  the  lan¬ 
guage  and  purpose  of  that  section.  The  words  ‘in¬ 
duce  and  encourage’  are  broad  enough  to  include  in 
them  every  form  of  influence  and  persuasion. 

******* 

“To  exempt  peaceful  picketing  from  the  reach 
of  Sec.  8(b)(4)  would  be  to  open  the  door  to  the 
customary  means  of  enlisting  the  support  of  em¬ 
ployees  to  bring  economic  pressure  to  bear  on  their 
employer  *  *  *  ‘To  find  that  peaceful  picketing  was 
not  thereby  proscribed  would  be  to  impute  to  Con¬ 
gress  an  incongruous  intent  to  permit,  through  in¬ 
direction,  the  accomplishment  of  an  objective  which 
it  forbade  to  be  accomplished  directly.’  ” 

The  fact  that  Section  8(b)(4)(A)  prohibits  the  in¬ 
ducement  of  secondary  boycotts  even  where  it  is  done  in¬ 
directly  through  use  of  a  normally  legitimate  union  pro¬ 
cedure  could  hardly  be  more  clearly  expressed,  and  its 
application  to  other  traditional  union  practices  is  estab¬ 
lished  by  its  specific  application  to  what  is  probably  the 
most  sacred  union  practice  of  all — peaceful  picketing. 

In  view  of  the  authoritative  decisions,  such  as  the  I.B.- 
E.W.  case,  the  Board’s  refusal  to  consider  and  pass  upon 
what  it  termed  “the  Union’s  additional  conduct  within  its 
own  organization”  is  perhaps  due  to  an  understandable 
reluctance  to  reconsider  or  overrule  its  own  earlier  decision 
in  Western,  Inc.  (Amalgamated  Meat  Cutters,  etc.,  Local 
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303),  93  NLRB  336.  It  is  perhaps  significant  to  note  that 
while  the  Board  did  not  overrule  Western,  Inc.,  rjeither  did 
they  affirm  it,  choosing  instead  to  neither  consider  nor 
pass  upon  the  Union’s  conduct  within  its  own  organization. 
While  Western,  Inc.,  was  not  directly  relied  upon  in  the 
Board’s  decision  in  this  case,  it  may  well  be  urgbd  in  sup¬ 
port  of  that  decision  so  far  as  it  affects  the  poir)t  here  in¬ 
volved. 

i 

We  believe  that  the  Board’s  holding  in  Western,  Inc., 
was  always  basicly  unsound  and  erroneous  insofar  as  it  in¬ 
dicates  that  conduct  in  Union  meetings  is  immunized  or 
cannot  constitute  the  inducement  or  encouragement  factor 
to  establish  a  violation  of  Section  8(b)(4)(A).  "We  further 
believe  that  insofar  as  Western,  Inc.,  constitutes  any  au¬ 
thority  for  that  proposition  it  has  been  overruled  by  sub¬ 
sequent  decisions  of  the  United  States  Supreme  tourt  and 
the  Courts  of  Appeals.3  The  language  in  Western,  Inc.,  to 
which  reference  may  be  made  is  as  follows: 

“We  consider  the  Union’s  internal  operations  in 
connection  with  their  generalized  listing  of  (primary 
employer)  as  ‘unfair,’  including  their  minutes  and 
resolutions  passed  at  union  meetings,  to  be  primary 
and  therefore  lawful.  Accordingly,  we  do  not  adopt 
the  Trial  Examiner’s  findings  that  such  activities  vio¬ 
lated  Section  8(b)(4)(A)  or  (B).  There  is  jvalid  sup¬ 
port  in  practical  human  experience,  although  perhaps 
not  in  abstract  logic,  for  prohibiting  a  union,  as  we 
have  done,  from  telling  a  specific  employee  ajt  his  place 
of  work  about  an  unfair  list,  and  yet  holding  the  pro¬ 
mulgation  of  that  unfair  list  at  a  union  meeting  to  be 
lawful.  In  effectuating  the  evident  purpose  of  Con¬ 
gress  to  permit  primary  action  while  prohibiting  sec¬ 
ondary  inducement,  we  cannot  escape  drawing  a  line 


3I.B.E.W.  v.  NLRB,  supra;  and  Joliet  Contractors  Assn. 
NLRB,  202  F.  2d  606  (7  Cir.),  discussed  below. 
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somewhere  so  as  to  preserve  a  proper  area  in  which 
both  Congressional  objectives  can  be  fulfilled.  As  we 
indicated  in  the  Grauman  case  (87  NLRB  755),  it  is 
traditional  primary  action  for  a  union,  within  its  own 
councils,  to  classify  a  primary  employer  as  unfair, 
whereas  conveying  the  same  information  to  a  sec¬ 
ondary  employer’s  employee  at  his  place  of  work  as¬ 
sumes  the  aspect  of  unlawful  secondary  inducement 
tantamount  to  a  specific  direction  to  cease  work.” 

It  may  be  granted  that  the  right  to  conduct  and  hold 
Union  meetings  is  one  of  the  concerted  activities  which, 
generally  speaking,  are  within  the  scope  of  Section  7  of  the 
National  Labor  Relations  Act  and  as  such,  are  loosely  re¬ 
ferred  to  as  “protected  activities.”  This  generalization 
must,  however,  be  subject  to  the  corollary  that  the  right 
to  hold  and  conduct  Union  meetings,  like  any  other  right, 
may  not  be  exercised  as  a  means  for  the  accomplishment  of 
an  illegal  purpose.  This  principle  has  long  been  settled 
by  decisions  of  the  United  States  Supreme  Court  in  picket¬ 
ing  cases,  such  as,  Building  Service  Employees  v.  Gazzam, 
339  U.  S.  532,  94  L.  Ed.  1045,  70  S.  Ct.  784;  International 
Brotherhood  of  Teamsters  v.  Hanke,  339  U.  S.  470,  94  L.  Ed. 
995,  70  S.  Ct.  773;  Hughes  v.  Superior  Court,  339  U.  S.  460, 
94  L.  Ed.  985;  Giboney  v.  Empire  Storage  &  Ice  Co.,  336  U. 
S.  490,  93  L.  Ed.  834,  69  S.  Ct.  684. 

The  principle  that  even  usually  protected  conduct, 
even  that  which  might  otherwise  come  within  the  general 
scope  of  Section  7,  can  become  illegal  and  is  not  protected 
when  utilized  for  unlawful  purposes,  was  clearly  stated  in 
International  Union  v.  W.E.R.B.,  336  U.  S.  245,  93  L.  Ed.  651, 
where  the  Supreme  Court  quoted  approvingly  from  the 
House  Committee  Report  as  follows,  1.  c.  336  U.  S.  260: 


“*  *  *  ‘the  courts  have  firmly  established  the  rule 
that  under  the  existing  provisions  of  section  7  of  the 
National  Labor  Relations  Act,  employees  are  not  given 


23 


any  right  to  engage  in  unlawful  or  other  improper  con¬ 
duct.  In  its  most  recent  decisions  the  Board  has  been 
consistently  applying  the  principles  established  by  the 
courts 


*  *  *>  *  #  * 


The  precise  meaning  of  the  above  quotatioh  was  fur¬ 
ther  amplified  by  the  Court  by  its  footnote  on  the  same 
page  which  quoted  the  following  additional  portion  of  the 
same  Congressional  Report: 

j 

“*  *  *  it  was  stated  specifically  that  the  rights  set 
forth  were  not  to  be  considered  as  including  the  right 
to  commit  or  participate  in  unfair  labor  practices,  un¬ 
lawful  concerted  activities,  or  violations  of  collective 
bargaining  contracts”  (Emphasis  added). 

| 

It  thus  seems  abundantly  clear  that  while  jSection  7 
protects  lawful  concerted  activities,  under  no  circijimstances 
can  it  be  said  to  condone  or  protect  in  any  way  concerted 
activities  which  in  themselves  constitute  or  formj  a  part  of 
unlawful  concerted  activities,  regardless  of  whether  such 
activities  are  generally  considered  primary  or  secondary. 

Accordingly,  any  contention  that  Union  inducements 
to  boycott,  which  otherwise  would  directly  violate  Sec. 
8(b)(4)(A)  are  immunized  because  made  in  the  bourse  of 
Union  meetings  runs  directly  contrary  to  this  principle, 
and  necessarily  involves  the  proposition  that  Section  7  of 
the  National  Labor  Relations  Act  protects  concerted  ac¬ 
tivities  of  Unions,  even  where  the  direct  purpose  of  such 
activities  is  to  accomplish  a  violation  of  the  law  or  of  the 
National  Labor  Relations  Act  itself.  We  submit  that  no 

I 

substantial  appellate  authority  can  be  found  to  sustain  such 
a  conclusion  and  that  the  doctrine  in  Western,  Ipc.,  so  far 
as  applicable  here,  was  necessarily  erroneous  from  the 
start  because  in  conflict  with  basic  principles  followed  in 
International  U.A.W.  v.  W.E.R.B.  and  other  analogous  situa¬ 
tions. 


•  24 

The  complete  unsoundness  of  any  attempt  to  ascribe 
such  an  immunity  from  the  ordinary  restraints  of  law  which 
apply  to  every  other  form  of  human  conduct  to  actions 
taken  in  Union  meetings  is  demonstrated  by  simple  anal¬ 
ogies.  Suppose,  for  example,  that  in  addition  to  Union 
members  a  meeting  is  attended  by  employers  as  well  and  a 
decision  is  reached  that  Union  members  and  employers  alike 
will  boycott  the  products  of  Employer  “A”  and  buy  only 
from  Employer  “B.”  Such  an  analogy  is  not  at  all  far 
fetched.  Actually  a  substantial  number  of  the  Union  mem¬ 
bers  who  attended  the  meetings  involved  in  this  very  case 
owned  their  own  shops  and  therefore  were  owners  rather 
than  employees.  If  Employer  “A”  sued  the  participating 
employers  for  a  violation  of  the  Sherman  Anti-Trust  Law, 
would  the  fact  that  the  plan  had  been  conceived  at  a  Union 
meeting  afford  any  immunity  from  the  Sherman  Anti-Trust 
Law?  If  not,  why  should  the  fact  that  appeals  were  made 
in  a  Union  meeting  to  Union  members  afford  an  immunity 
from  Section  8(b)(4)(A)  of  the  National  Labor  Relations 
Act? 

Certainly,  no  right  is  more  sacred  than  freedom  of 
religion,  but  would  anyone  seriously  argue  that  an  other¬ 
wise  illegal  inducement  to  violation  of  the  law  becomes 
immunized  merely  because  made  in  the  course  of  a  religious 
service?  The  courts  have  frequently  held  that  picketing 
involves  elements  of  free  speech  which  is  likewise  a  sacred 
right,  but  as  previously  noted,  have  had  no  difficulty  in 
concluding  that  the  right  of  freedom  of  speech  affords  no 
defense  where  the  purpose  sought  to  be  accomplished  by 
the  picketing  is  contrary  to  law.  Similarly,  our  constitu¬ 
tion  protects  the  freedom  of  the  press,  but  that  freedom 
provides  no  defense  for  publications  which  are  libelous  or 
which  incite  violations  of  the  law. 
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Is  the  right  of  a  Union  to  conduct  its  meetings  or  send 
out  bulletins  as  guaranteed  by  Section  7  of  the  Act  to  be 
placed  on  a  higher  plane  or  endowed  with  greater  immunity 
than  the  Constitutionally  guaranteed  freedoms  of  worship, 
speech,  and  press? 

If  the  Board’s  decision  in  Western,  Inc.  (which  was  not 
supported  by  any  judicial  authority),  ever  raised  any  valid 
belief  that  inducement  of  an  illegal  secondary  boycott  in  a 
Union  meeting  might  be  immunized  from  the  proscription 
of  Section  8(b)  (4)  (A)  merely  because  of  the  placej  or  means 
chosen  for  such  illegal  inducement,  that  erroneous  belief 
should  have  been  eliminated  by  the  decisions  of  the  United 
States  Supreme  Court  in  NLRB  v.  Denver  Building  &  Con¬ 
struction  Trades  Council  et  al.,  341  U.  S.  675,  95  L.  Ed.  1284, 
71  S.  Ct.  943,  and  International  Brotherhood  of  Electrical 
Workers  v.  NLRB,  341  U.  S.  694,  95  L.  Ed.  1299,  71  S.  Ct.  954. 
In  the  latter  case  the  argument  was  made  that  Section  8(c) 
of  the  Act  immunized  peaceful  picketing  even  though  that 
picketing  induced  a  secondary  boycott  made  unlawful  by 
Section  8(b)(4).  In  rejecting  the  Union’s  contention,  the 
court  specifically  held  that  to  exempt  peaceful  picketing 
from  the  scope  of  Section  8(b)(4)(A)  would  be  contrary 
to  the  language  and  purpose  of  that  section.  The  Court 
ruled  that  the  words  “induce  and  encourage”  are  broad 
enough  to  include  every  form  of  influence  and  persuasion. 
The  Court  further  held  that  there  was  no  legislative  history 
to  justify  an  interpretation  that  Congress  had  lirpited  the 
scope  of  the  section  to  cases  where  the  means  of  inducement 
or  encouragement  amounted  to  a  threat  or  reprisal  or  force 
or  promise  of  benefit.  (The  Court’s  specific  language  to 
this  effect  has  already  been  quoted,  supra.) 

If,  as  specifically  held  in  International  Brotherhood 
of  Electrical  Workers  v.  NLRB,  Section  8(c)  protects  non- 
coercive  speech  only  when  in  furtherance  of  a  lawful  ob- 


ject  and  its  general  terms  must  give  way  to  the  specific  pro¬ 
visions  of  Section  8(b)(4),  why  is  the  right  to  conduct  a 
Union  meeting  to  be  considered  on  any  higher  or  different 
basis,  even  though  generally  protected  by  Section  7  when 
done  in  furtherance  of  a  lawful  purpose? 

The  obvious  fundamental  principle  underlying  the  I.B.- 
E.W.  decision,  which  is  equally  applicable  here,  is  that  both 
Section  7  and  Section  8(c)  of  the  Act  announce  broad  gen¬ 
eral  principles  defining  conduct,  which  in  the  absence  of 
contradicting  or  vitiating  factors,  is  generally  recognized 
as  beneficial  and  therefore  worthy  of  the  protection  af¬ 
forded.  Section  8(b)(4)  on  the  other  hand  defines  a  more 
particular  type  of  conduct;  it  lists  the  contradicting  or 
vitiating  factors  which  transform  superficially  beneficial 
conduct  into  detrimental  conduct  which  is  no  longer  en¬ 
titled  to  the  protection  it  would  have  received  had  such 
additional  factors  not  been  present.  The  particular  Section 
8(b)(4),  defines  conduct  which  is  unlawful  regardless  of 
the  means  chosen  to  accomplish  it,  even  where  such  means 
would  generally  be  permissible.  In  such  a  situation,  the 
answer  is  clearly  expressed  by  the  Supreme  Court  in  the 
I.B.E.W.  case,  L  c.  341  U.  S.  704: 

“d.  We  find  no  indication  that  Congress  thought 
that  the  kind  of  picketing  and  related  conduct  which 
was  used  in  this  case  to  induce  or  encourage  a  strike 
for  an  unlawful  object  was  any  less  objectionable  than 
engaging  directly  in  that  strike.  The  Court  below 
after  finding  that  there  was  ‘bare  instigation’  here 
rather  than  an  appeal  to  reason  by  ‘the  expressing  of 
any  views,  argument  or  opinion’  traced  the  develop¬ 
ment  of  the  doctrine  that  he  who  provokes  or  instigates 
a  wrong  makes  himself  a  party  to  it.  That  Court  then 
reached  the  conclusion  that  it  is  ‘highly  unlikely  that 
by  Sec.  8(c),  Congress  meant  to  abolish  a  doctrine  so 
deeply  imbedded  in  our  civil  and  criminal  law.’ 
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“ e .  The  remedial  function  of  Sec.  8(c)  is  to  pro¬ 
tect  non-coercive  speech  by  employer  and !  labor  or¬ 
ganization  alike  in  furtherance  of  a  lawful  object.  It 
serves  that  purpose  adequately  without  extending  its 
protection  to  speech  or  picketing  in  furtherance  of  un¬ 
fair  labor  practices  such  as  are  defined  in  Sec.  8(b)(4). 
The  general  terms  of  Sec.  8(c)  appropriately  give  way 
to  the  specific  provisions  of  Sec.  8(b)(4)”  (Emphasis 
added). 

i 

Whether  immunity  for  given  conduct  is  claimed  under 
Section  7  or  Section  8(c)  the  answer  in  either  case  is  that 
even  the  exercise  of  what  would  ordinarily  be  a  protected 
right  becomes  and  is  unlawful  when  its  direct  purpose  is 
to  incite  and  induce  a  violation  of  Section  8(b)(4). 

Every  reason  assigned  by  the  Court  in  I.1B.E.W.  v. 
NLRB,  supra,  for  concluding  that  there  was  no  exemption 
from  the  terms  of  Sec.  8(b)(4)(A)  for  peaceful ; picketing 
as  a  means  of  accomplishing  a  secondary  boycott  demon- 
strates  with  equal  force  that  there  cannot  be  apy  excep¬ 
tion  or  exemption  for  inducements  and  encouragements 
for  the  same  unlawful  purpose  in  Union  meetings  or  by 
Union  bulletins.  Certainly,  the  exemption  of  appeals  and 
inducements  in  Union  meetings  would  open  the  door  for  a 
means  of  violating  Section  8(b)(4)  which  is  equally  as  cus¬ 
tomary  and  equally  as  readily  available  to  a  Union  as 
peaceful  picketing  for  that  purpose.  Certainly,  it  is  equally 
incongruous  to  assume  that  Congress  intended  jo  permit 
through  the  indirection  of  appeals  at  Union  meetings  or  by 
Union  bulletins  the  accomplishment  of  the  objective  which 
it  forbade  to  be  accomplished  directly  by  appeals  to  Union 
members  at  their  place  of  employment.  If,  as  held  in  the 
I.B.E.W.  case,  the  legislative  history  does  not  Sustain  a 
Congressional  purpose  to  sanction  secondary  boycotts  under 
Section  8(c),  while  at  the  same  time  outlawing  them  under 
Section  8(b)(4),  then  likewise  there  is  no  basis  for  assum- 


mg  that  Congress  intended  to  sanction  such  activities  under 
Section  7  while  at  the  same  time  prohibiting  them  under 
Section  8(b)(4).  If  the  general  provisions  of  the  National 
Labor  Relations  Act  as  to  free  speech  must  give  way  to  the 
specific  provisions  of  Section  8(b)  (4),  as  the  Supreme  Court 
specifically  held  in  the  I.B.E.W.  case,  then  for  the  same  rea¬ 
sons  the  general  provisions  of  Section  7  as  to  the  right  to 
engage  in  concerted  activities  must  also  give  way  to  the 
specific  provisions  of  Section  8(b)(4). 

III. 

The  Appeals  Made  by  the  Union  in  Its  Meetings  and 
Bulletins  Called  for  Secondary  Action  in 
Violation  of  Section  8(b)(4)(A). 

It  may,  however,  be  argued  that  the  basis  for  the  de¬ 
cision  in  Western,  Inc.,  is  not  any  privilege  attaching  to 
Union  meetings,  but  rather  a  finding  that  appeals  and  in¬ 
ducements  at  Union  meetings  are  primary  rather  than  sec¬ 
ondary  activity  and  therefore  are  not  within  the  scope  of 
Section  8(b)(4)(A).4  Indeed,  in  Western,  Inc.,  the  Board 
argues  in  substance  that  the  publication  of  an  unfair  list  is 
a  primary  Union  activity,  to  the  same  extent  as  the  picket¬ 
ing  of  a  primary  site  of  an  employer  with  whom  the  Union 
has  a  labor  dispute.  The  Board  then  goes  on  to  argue  that 
the  mere  act  of  giving  publicity  to  the  listing  of  the  em¬ 
ployer  on  the  unfair  list  is  no  different  from  giving  pub- 

4Indeed  the  Union  itself  in  its  brief  to  the  NLRB,  p.  24,  when 
this  case  was  submitted  to  the  Board  for  the  decision  now  under 
review  described  the  Western,  Inc.  opinion,  as  follows:  “Second, 
the  Board  did  not  hold  that  inducement  at  Union  meetings  could 
never  violate  Section  8(b)(4).  It  held  only  that  inducement 
directed  at  the  primary  employer  at  Union  meetings  was  pro¬ 
tected;  inducement  directed  at  a  secondary  employer,  whether  at 
Union  meetings  or  elsewhere,  may,  of  course,  violate  the  Act” 
(Emphasis  as  in  original  brief  of  Union). 
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licity  to  the  fact  of  picketing,  and  contends  thatl  in  either 
case  the  right  to  conduct  a  so-called  primary  activity  in¬ 
cludes  the  right  to  publicize  the  fact  that  it  is  being  con¬ 
ducted. 

To  begin  with,  it  is  to  be  noted  that  the  activity  of  the 
Union  in  this  case  cannot  be  said  to  be  primary  in  any  sense. 
There  was  no  appeal  to  the  employees  of  Swifjt  &  Com¬ 
pany,  as  such,  to  which  it  could  be  argued  that  tfhe  appeal 
to  butchers  employed  in  the  retail  shops  was  merely  in¬ 
cidental.  There  was  no  publication  of  an  unfair  list  at  any 
meeting.  There  was  only  a  direct  appeal  made  in  Union 
meetings  to  employees  of  secondary  employers  |to  refrain 
from  purchasing  the  products  of  Swift  &  Company  in  the 
course  of  their  duties  for  such  secondary  emplpyers  be¬ 
cause  Swift  salesmen  were  non-union.  This  appeal  was 
not  in  the  form  of  argument  or  discussion,  but  ini  the  form 
of  directions  or  orders  by  the  President  of  the  Union,  which 
the  Board’s  evidence  showed  were  enforced  by  threats  of 
fines  and  pulling  of  cards,  resulting  in  loss  of!  working 
.rights.  Even  if  the  rule  in  Western,  Inc.,  were  basicly 
sound,  it  would  have  no  application  here,  because  none  of 
the  Union’s  actions  can  be  described  as  traditional  primary 
activities.  Thus  in  this  case,  as  in  International  B.E.W.,  the 
activities  of  the  Union  officers  amounted  to  barb  instiga¬ 
tion  of  the  unlawful  secondary  boycott  which  resulted. 

In  this  respect,  the  present  case  presents  a  much  clearer 
violation  of  Section  8(b)(4)  than  was  present  in  the  I.B.- 
E.  W.  case.  In  that  case  the  Union  was  engaged  in  picket¬ 
ing  the  principal  contractor — an  activity  which  under  some 
circumstances  can  be  said  to  be  primary,  and  to  have  the 
purpose  of  influencing  the  principal  contractor  njot  to  re¬ 
quire  his  employees  to  work  with  non-union  men,  and 
might  also  be  said  to  have  the  purpose  of  inducing  the  non- 
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union  sub-contractor  to  employ  Union  labor.  The  Court 
held,  nevertheless,  that  it  was  not  necessary  that  the  only 
objective  of  the  picketing  be  a  violation  of  Section  8(b)(4), 
but  that  it  was  sufficient  to  show  that  one  of  the  objec¬ 
tives  was  to  force  the  general  contractor  to  cease  doing 
business  with  the  non-union  sub-contractor.  In  the  present 
case  it  is  not  possible  to  reasonably  ascribe  any  purpose  to 
the  appeals  made  by  Union  officers  in  their  meetings  ex¬ 
cept  the  unlawful  purpose  of  persuading  the  employees  of 
secondary  employers  to  unlawfully  boycott  Swift  products. 
The  appeal  was  not  made  at  or  near  the  premises  of  Swift 
&  Company  and  could  not  have  been  expected  to  reach  it. 
The  appeal  was  not  made  to  the  salesmen  of  Swift  &  Com¬ 
pany  and  could  be  expected  to  reach  such  salesmen  only 
through  the  illegal  and  coercive  effect  of  the  employees 
in  retail  meat  markets  refusing  to  deal  with  them.  Thus, 
in  our  case,  the  illegal  objective  of  accomplishing  a  viola¬ 
tion  of  Section  8(b)(4)  was  the  only  objective  which  can 
reasonably  be  ascribed  to  the  Union  appeals. 

But  it  may  be  argued  that  the  decision  in  Western,  Inc., 
is  based  upon  the  ground  that  appeals  in  Union  meetings 
are  necessarily  primary  rather  than  secondary,  even  though 
their  only  purpose  is  to  induce  secondary  action.  This,  in¬ 
deed,  seems  to  have  been  the  theory  adopted  by  the  Board 
in  Western,  Inc.,  when  it  recognized  the  inconsistency  in 
its  position  in  finding  that  appeals  made  in  the  course  of 
a  Union  meeting  were  to  be  considered  permissible  even 
though  they  have  the  effect  of  inducing  the  same  action  and 
to  the  same  extent  as  appeals  made  direct  at  the  employee’s 
place  of  business.  The  Board  sought  to  justify  this  incon¬ 
sistency  by  urging  that  a  line  had  to  be  drawn  somewhere. 

The  error  in  this  line  of  reasoning  is  amply  demon¬ 
strated  by  the  United  States  Supreme  Court  in  I.B.E.W.  v. 
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NLRB,  supra.  Western,  Inc.,  assumes  that  conduct}  in  Union 
meetings  is  necessarily  primary,  irrespective  of  the  pur¬ 
pose  which  it  is  calculated  to  accomplish  and  j  does  ac¬ 
complish,  but  concedes  that  conduct  with  exactly  the  same 
purpose  and  effect,  when  engaged  in  outside  the  Union 
meeting,  at  the  place  of  employment,  becomes  secondary. 
Thus,  the  Board  decision  bases  the  distinction  not  upon  the 
purpose  or  objective  of  the  activity,  but  upon  thej  place  at 
which  it  occurs,  and  in  effect  considers  Section  8(b)(4)  as 
prohibiting  only  boycotts  accomplished  by  certain  pro¬ 
scribed  means.  In  I.B.E.W.  v.  NLRB,  the  Supreme  Court 
demonstrates  the  unsoundness  of  this  reasoning.  It  rejects 
the  same  type  of  reasoning  as  applied  to  peaceful  picket¬ 
ing  in  this  language: 

| 

“Such  an  interpretation  would  give  moire  signif¬ 
icance  to  the  means  used  than  to  the  end  sought.  If 
such  were  the  case  there  would  have  been  little  need 
for  8(b)(4)  defining  the  proscribed  objectives  because 
the  use  of  ‘restraint  and  coercion’  for  any  purpose  was 
prohibited  in  this  whole  field  by  Section  8(b)(1)(A)” 
(1.  c.  341  U.  S.  702).  I 

At  a  later  point  in  its  opinion  the  United  States  Supreme 
Court  quotes  with  approval  from  the  Board’s  decision  in 
United  Brotherhood  of  Carpenters,  81  NLRB  802, |  the  fol¬ 
lowing: 

“It  was  the  objective  of  the  Union’s  secondary  ac¬ 
tivities  *  *  *  and  not  the  quality  of  the  means  employed 
to  accomplish  that  objective  which  was  the  dominant 
factor  in  enacting  that  provision  *  * 


*  » 


This  reasoning  applies  to  the  instant  case  as  fully  a is  it  does 
to  any  attempt  to  find  an  immunity  from  Section  8(b)(4) 
in  favor  of  peaceful  picketing.  We  submit  that  when  refer¬ 
ences  are  made  in  NLRB  v.  Denver  Building  &  Construc¬ 
tion  Trades  Council,  and  in  the  I.B.E.W.  case  to  j  distinc- 


tions  between  primary  and  secondary  activity,  the  refer¬ 
ence  is  to  the  primary  or  secondary  quality  of  the  action 
which  the  Union  seeks  to  induce,  rather  than  the  type  of 
appeal  by  which  the  Union  seeks  to  accomplish  that  induce¬ 
ment.  In  short,  picketing  may  be  a  primary  activity  if,  as 
in  International  Rice  Milling,  this  conduct  is  at  the  site  of 
the  primary  employer  and  affects  employees  of  secondary 
employers  only  casually  and  incidentally,  but  where  it  is 
conducted  as  in  I.B.E.W.  at  a  common  site,  with  the  direct 
purpose  of  accomplishing  the  termination  of  a  sub-contrac¬ 
tor’s  contract,  it  is  secondary  and  violates  Section  8(b)(4). 

Thus,  picketing,  either  is  or  is  not  a  violation  of  Section 
8(b)(4),  depending  on  whether  its  purpose  or  objective  is 
to  accomplish  primary  action,  namely,  influence  the  other 
party  to  the  dispute,  or  to  accomplish  secondary  action, 
namely,  inducing  a  secondary  employer  to  cease  to  do  busi¬ 
ness  with  the  primary  party  to  the  dispute.  By  parity  of 
reasoning,  appeals  in  Union  meetings  may  or  may  not  vio¬ 
late  Section  8(b)(4),  depending  upon  the  nature  of  the 
activity  which  they  are  intended  to  induce,  or  the  objec¬ 
tive  which  they  are  designed  to  accomplish.  Where  the 
only  possible  activity  which  the  appeals  can  reasonably  be 
expected  to  induce  is  the  secondary  activity  of  causing  em¬ 
ployees  of  secondary  employers  to  refuse  to  deal  with  the 
primary  party,  there  is  no  escape  from  the  conclusion  that 
they  directly  violate  Section  8(b)(4). 

The  above  reasoning  has  been  applied  to  a  case  even 
more  basic  than  this  by  the  Seventh  Circuit  Court  of  Ap¬ 
peals  in  Joliet  Contractors  Ass’n  v.  NLRB,  202  F.  2d  606, 
where  secondary  employees  had  engaged  in  conduct  pro¬ 
hibited  by  Section  8(b)  (4)  “without  instructions  from  either 
their  employer  or  the  Union.”  The  Board  had  found  no 
violation  because  the  “inducement”  element  of  a  complete 
violation  was  lacking.  The  Board  had  stated: 
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“*  *  *  Only  the  mere  existence  of  the  by-laws  of 
the  Union  could  constitute  inducement  and  encourage¬ 
ment.  However,  as  already  indicated,  the  bjy-laws  do 
not,  standing  alone,  constitute  inducement!  and  en¬ 
couragement  within  the  meaning  of  the  statutory  pro¬ 
hibitions.” 

i 

i 

The  question  thus  was  presented  whether  the  Union’s 
by-laws  which  were  phrased  to  obtain  the  objective  pro¬ 
hibited  by  Section  8(b)(4)  without  being  otherwise  called 
to  the  members’  attention,  could  supply  the  “inducement” 
element  necessary  to  make  a  complete  violation,  'the  Court 
of  Appeals  reversed  the  Board  on  that  point  saying: 

“We  are  unable  to  comprehend,  much  less  agree, 
that  the  by-laws  standing  alone  do  not  constitute  in¬ 
ducement  or  encouragement  within  the  meaning  of  the 
Act.  *  *  *  We  think  it  borders  on  the  absurd  to  reason 
that  this  encouragement  or  inducement  element  is 
present  only  when  an  agent  of  the  Union  irjforms  or 
calls  to  the  attention  of  the  member  what  th6  by-laws 
require.  Certainly  the  members  know  what  the  by¬ 
laws  require  and  they  have  no  choice  but  to  refuse 
to  work  when  discovery  is  made  that  preglazed  sash  is 
being  used,” 

Then,  citing,  as  authority  the  Supreme  Coifrt’s  lan¬ 
guage  in  the  I.B.E.W.  case  that  the  words  incfuce  and 
encourage  were  broad  enough  to  include  every  fotm  of  in¬ 
fluence  and  persuasion,  the  Court  held: 

“We  have  already  agreed  with  the  Board;  that  the 
Union  by-laws  per  se  do  not  constitute  a  violation  but 
we  disagree  with  the  Board  in  its  holding  that  they 
do  not  constitute  the  inducement  or  encouragement 
which  is  an  element  essential  to  a  violation.  We  hold 
that  they  do  and  that  the  facts  of  the  Bockholdt  in¬ 
cident  constitute  a  violation.” 

•  *  • 

The  obvious  correctness  of  the  above  decisioiji  by  the 
Seventh  Circuit  is  shown  by  the  Supreme  Court’s  decision 


in  Local  74,  United  Brotherhood  of  Carpenters,  etc.,  v. 
NLRB,  341  U.  S.  707, 1.  c.  713,  where  that  Court  applied  the 
same  basic  philosophy  to  reach  the  same  conclusion  regard¬ 
ing  a  union  rule: 

“It  does  not  immunize  such  action  from  Sec. 
8(b)  (4)  (A)  to  show  that  it  also  had  as  an  object  the 
enforcement  of  a  rule  of  the  Union  that  its  members 
should  not  work  on  a  project  on  which  non-union  men 
were  employed.” 

Certainly  if  there  is  anything  generally  permissible, 
traditional,  or  protected  about  union  activities,  it  is  their 
rules  and  by-laws.  If,  as  the  Supreme  Court  and  the 
Seventh  Circuit  Court  of  Appeals  held  in  the  cases  above, 
union  rules  and  by-laws  are  not  immunized  but  may  con¬ 
stitute  the  “inducement”  element  of  an  8(b)  (4)  violation, 
inflammatory  speeches  directly  inducing  and  inciting  the 
members  to  engage  in  prohibited  conduct  are  equally  non- 
privileged.  All  the  authorities  established  the  rule  that 
the  objective  of  the  inducement  is  the  test  of  its  legality, 
not  the  place  chosen  or  the  means  used.  It  therefore  fol¬ 
lows  that  the  inducement  in  union  meetings  and  union 
bulletins,  established  by  the  undisputed  evidence  in  this 
case,  was  violative  of  Section  8(b)(4)(A)  of  the  Act. 

IV. 

The  Board’s  Opinion  Should  Be  Corrected  and  Its 
Order  Should  Be  Enforced  As  Applied  to  All  In¬ 
ducements  of  a  Violation  of  Section  8(b)(4)(A), 
Including  Those  Made  in  Union  Meetings  or 
Through  Union  Bulletins. 

In  the  present  case,  although  the  Board  refused  to 
pass  upon  and  consider  the  additional  conduct  of  the  Union 
in  Union  meetings  and  through  use  of  union  bulletins,  the 
Board’s  order  is  broad  enough  to  include,  and  does  in- 
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elude,  every  inducement  of  a  violation  of  Section  ]8 (b)(4), 
even  including  conduct  of  the  type  which  the  Bbard  re¬ 
fused  to  pass  upon  and  consider.  The  order  provides 
(Cert.  R.  p.  746)  in  general  terms  that  the  Union  shall: 

“*  *  *  cease  and  desist  from  inducing  or!  encour¬ 
aging  the  employees  of  any  employer  to  engage  in  a 
'  strike  or  a  concerted  refusal  in  the  course  of  their 
employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods,  articles, 
materials  or  commodities  or  to  perform  any  services, 
where  an  object  thereof  is  forcing  or  requiring  any 
employer  or  person  other  than  Swift  &  Company  to 
cease  handling  the  products  of  Swift  &  Company  or 
doing  business  with  its  salesmen.” 

It  is  apparent  that  the  order,  as  distinguished  from 
the  opinion,  is  broad  enough  to  include,  and  doesj  include 
every  inducement  of  a  violation  of  Section  8(b)  (^)  with¬ 
out  limitation  as  to  the  means  or  manner  of  the  j  induce¬ 
ment.  Thus  the  order  itself  is  consistent  with  l[he  true 
rule  of  interpretation  of  Section  8(b)  (4)  as  developed  by 
the  Supreme  Court  as  discussed  under  our  Points  II  and 
III.  However,  it  is  plain  that  unless  the  Board’s  j  opinion 
is  modified  and  corrected  by  this  Court,  the  Union  will 
contend  that  the  broad  scope  of  the  order  is  limited  by  the 
terms  of  the  opinion  and  continue  its  course  of  conduct  of 
appealing  to  its  members  in  meetings  and  through  bulletins 
to  carry  on  the  unlawful  boycott. 

In  the  present  case  the  fact  that  the  appeals  were 
made  in  the  Union  meetings  is  shown  by  uncontradicted 
evidence,  having  been  stipulated  by  the  Union’s  counsel 
and  admitted  by  the  Union’s  own  officers,  and  the  fact 
that  the  appeals  were  made  by  Union  bulletins  has  been 
demonstrated  equally  conclusively.  There  is,  therefore, 
no  necessity  for  remanding  the  case  to  the  Board  th  evalu- 


ate  the  evidence  and  reach  a  decision  of  fact  on  conflicting 
evidence  because  the  material  facts  are  not  disputed. 

The  only  action  necessary  is  the  correction  of  the 
errors  made  by  the  Board  as  a  matter  of  law  in  failing  to 
consider  violations  of  Section  8(b)  (4),  which  were  shown 
by  the  undisputed  evidence.  This  is  an  error  which  an 
appellate  court  has  full  authority  to  consider  and  correct 
under  Section  10(f)  of  the  National  Labor  Relations  Act. 
It  does  not  involve  the  taking  over  of  any  of  the  primary 
functions  confided  by  the  National  Labor  Relations  Act 
to  the  jurisdiction  of  the  Board,  but  merely  the  correction 
of  errors  of  law,  which  is  the  appropriate  and  historic 
function  of  courts  of  review. 

This  case  cannot  be  compared  with  the  situation  which 
existed  in  American  Newspaper  Publishers  Association  v. 
NLRB,  190  F.  2d  45  (7  Cir.).  There  the  Board’s  order  was 
not  broad  enough  to  cover  and  did  not,  by  its  terms,  cover 
the  additional  Union  conduct  which  the  employer  con¬ 
tended  was  also  a  violation  of  the  National  Labor  Relations 
Act.  In  stating  that  an  appellate  court,  if  it  concluded  that 
the  Board  had  improperly  applied  the  law,  should  remand 
the  case,  but  should  not  attempt  to  fashion  the  remedy,  the 
Court  was  necessarily  considering  a  situation  in  which  the 
order  already  made  by  the  Board  was  not  broad  enough  to 
cover  the  additional  violation  claimed  by  the  employer. 
It  would  have  been  necessary,  therefore,  for  the  appellate 
court  as  a  matter  of  first  impression  to  fashion  a  remedy 
applicable  to  the  new  violation  because  the  Board  had 
never  made  any  order  broad  enough  to  cover  the  subject. 

There  is  no  such  problem  involved  here.  The  Board 
has  entered  an  order  and  fashioned  the  remedy  which  is 
appropriate  for  the  violation.  The  only  complication  is  the 
Board’s  error  in  failing  to  indicate  that  Union  conduct  in 


37 


meetings  and  through  Union  bulletins  is  a  violation  of  the 
law  equally  within  the  scope  of  that  order.  Under  such 
circumstances,  this  Court  is  not  called  upon  to  fashion  a 
remedy  for  the  Board  but  merely  to  modify  the!  Board’s 
opinion  upon  a  question  of  law  by  finding  and  holding  that 
all  of  the  conduct  involved  was  a  violation  of  the  iNational 
Labor  Relations  Act  and  that  the  Board  properly  entered 
an  order  directing  the  Union  to  cease  and  desist  frbm  each 
and  every  violation  of  the  National  Labor  Relations  Act 

i 

which  was  shown  by  the  evidence. 

The  situation  here  is  directly  comparable  to  Ifhe  later 
decision,  in  Joliet  Contractors  Association  v.  National  Labor 
Relations  Board,  202  F.  2d  606,  also  rendered  by  the  Seventh 
Circuit  Court  of  Appeals.  In  the  Joliet  Contractors  case, 
the  opinion  sets  out,  in  substance,  the  Appellate  Court’s 
view  that  in  some  of  the  specific  incidents  involved  the 
Board  was  in  error  in  exonerating  the  Union.  The  order, 
however,  broadly  ordered  the  Union  to  cease  apd  desist 
from  applying  its  by-laws  in  such  a  manner  as  tq  induce 
and  encourage  a  violation  of  Section  8(b)(4)(A).  The 
Court  therefore  held  as  follows: 

“We  are  of  the  view  that  the  restraint  thus  im¬ 
posed  upon  the  Union  embodies  substantially!  all  the 
relief  to  which  petitioners  are  entitled,  and  ho  good 
purpose  could  be  served  in  considering  each  incident 
separately  with  a  view  of  determining  whether  it  con¬ 
stitutes  a  violation.  In  other  words,  it  is  not  discernible 
how  it  would  make  any  difference  in  the  form  of  the 
order  whether  it  was  predicated  upon  one  violation,  as 
the  Board  found,  or  other  violations  which  we  think 
the  Board  should  have  found.”  202  F.  2d  1.  c.  611. 

•  ‘  :  •  I 

The  same  considerations  are  applicable  here.  No  mod¬ 
ification  of  the  order  itself  is  required  because  the  order  as 
presently  entered  is  sufficiently  broad  to  cover  the  addi- 
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tional  Union  conduct  in  meetings  and  through  Union  bulle¬ 
tins  which  likewise  violated  Section  8(b)(4)(A). 

However,  in  the  companion  proceeding  to  this  case  in 
which  the  Union  has  filed  a  petition  to  review  this  same 
Board  order  (Case  No.  12891)  the  Board  has  itself  filed  a 
cross-petition  for  enforcement.  When  this  cross-petition 
for  enforcement  is  granted,  it  will  be  necessary  to  eliminate 
any  question  as  to  the  full  scope  and  effect  of  the  Board’s 
order  which  results  from  its  opinion  being  limited  to  ap¬ 
peals  to  Union  members  at  their  places  of  employment. 
Unless  the  enforcement  order  clarifies  the  situation  by 
directing  that  the  Board’s  order  be  enforced  in  such  a  man¬ 
ner  as  to  compel  the  Union  to  cease  and  desist  from  every 
form  of  proscribed  Union  conduct,  including  the  conduct 
which  the  Board  refused  to  consider,  a  situation  is  bound  to 
arise  in  which  there  will  be  disputes  as  to  the  scope  and 
effect  of  the  order  to  be  enforced,  with  Swift  &  Company, 
and,  perhaps,  the  Board,  contending  that  the  order  is  to  be 
enforced  according  to  its  terms  and  the  Union  contending 
that  its  scope  is  limited  by  the  opinion. 

We  submit,  therefore,  that  in  its  opinion  in  this  pro¬ 
ceeding  this  Court  should  find  and  hold  that  Section  8(b)- 
(4)  prohibits  every  inducement  of  a  violation  of  its  terms 
shown  by  the  evidence,  including  the  inducements  accom¬ 
plished  at  Union  meetings  and  through  Union  bulletins, 
and  that  the  Board’s  order  in  this  case  should  be  so  con¬ 
strued. 

We  further  submit  that  in  the  companion  case  No. 
12891,  this  Court  should  decree  enforcement  of  the  Board’s 
order  as  clarified  and  interpreted  by  its  decision  in  this 
case  and  specifically  find  and  hold  that  the  order  applies  to 
conduct  in  Union  meetings  and  appeals  through  Union  bul¬ 
letins  to  the  same  extent  as  any  other  inducement.  Only 
in  this  manner  can  Swift  &  Company  be  given  the  prompt 
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relief  to  which  it  is  entitled  for  a  clear  violation  of  Section 
8(b)  (4).  Only  in  this  manner  can  the  Union  and  its  offi- 

i 

cers  be  fully  and  fairly  apprised  of  the  conduct  compre¬ 
hended  by  the  scope  of  the  order,  and  thus  be  jput  in  a 
position  to  know  exactly  what  they  must  refrain  from  doing 
in  order  to  comply  with  its  terms. 

We  respectfully  submit  that  under  the  present  record 
no  useful  purpose  would  be  served  by  determining  that  the 
Board  had  erred  as  a  matter  of  law  and  merely  remanding 
the  case  to  the  Board  for  further  proceedings.  If  disputed 

i 

issues  of  fact  remained  to  be  decided  or  if  the  Board  had 
not  entered  an  order  which  covered  the  subject,  remand 
would  be  in  order.  Here,  however,  the  only  remaining 
question  is  the  correction  of  an  error  of  law.  When  this 
Court,  by  its  opinion,  corrects  such  errors,  there  will  be 
nothing  further  for  the  Board  to  do  and  therefore  ho  occa¬ 
sion  for  a  remand. 

CONCLUSION. 

Petitioner  submits  that  the  Board  opinion  arid  order 
here  under  review  were  correct  in  all  respects  bijit  one — 
the  failure  to  rule  upon  the  legality  of  the  Union’s  induce¬ 
ment  of  secondary  employees  to  engage  in  conduct  pro¬ 
hibited  by  Section  8  (b)  (4)  (A)  where  such  inducement  oc- 

i 

curred  in  Union  meetings  or  bulletins.  The  Act  itself  and 
the  controlling  authorities  hold  that  such  conduct  j  violates 
the  Act  regardless  of  where  it  occurs,  and  therefore,  estab- 

i 

lish  that  the  “additional  conduct  within  the  Union’s  own 
organization”  which  the  Board  by-passed  was  clearly  il- 

I 

j 

i 

i 

j 

I 
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legal  and  violative  of  the  Act.  That  error  of  law  can,  and 
should  be,  corrected  by  this  Court  by  modifying  and  en¬ 
forcing  the  Board’s  order  as  prayed  herein. 

Respectfully  submitted, 

G.  Carroll  Stribling, 

Harold  A.  Thomas,  Jr., 

Fordyce,  Mayne,  Hartman,  Renard 
&  Stribling, 

and 


December,  1955. 


Earl  G.  Spiker, 

Attorneys  for  Petitioner . 
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APPENDIX. 

UNITED  STATES  DISTRICT  COURT  FOR  THE 
EASTERN  DISTRICT  OF  MISSOURI, 

EASTERN  DIVISION. 

V.  LEE  McMAHON,  Regional  Direc¬ 
tor  of  the  Fourteenth  Region  of 
the  National  Labor  Relations 
Board,  for  and  on  Behalf  of  the 
NATIONAL  LABOR  RELATIONS 
BOARD, 

Petitioner, 
vs. 

AMALGAMATED  MEAT  CUTTERS 
AND  BUTCHER  WORKMEN  OF 
NORTH  AMERICA,  AFL,  LOCAL 
NO.  88, 

Respondent. 

Findings  of  Fact  and  Conclusions  of  Law.  | 

I 

This  cause  came  on  to  be  heard  upon  the  verified  peti¬ 
tion  of  V.  Lee  McMahon,  Regional  Director  of  the  Four¬ 
teenth  Region  of  the  National  Labor  Relations  Board,  on 
behalf  of  said  Board,  for  a  temporary  injunction  pursuant 
to  Section  10(1)  of  the  National  Labor  Relations  Act,  as 
amended,  61  Stat.  136;  29  U.  S.  C.,  Supp.  V,  Sec.  141|  et  seq. 
(herein  called  the  Act),  pending  the  final  adjudication  by 
said  Board  with  respect  to  the  matters  involved,  and  upon 
issuance  of  an  order  to  show  cause.  The  Court  has  fully 
considered  the  pleadings  and  evidence  of  the  parties.  Upon 
the  entire  record,  briefs,  and  argument  of  counsel,  the 
Court  makes  the  following 
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Findings  of  Fact. 

(1)  Petitioner  is  Regional  Director  of  the  Fourteenth 
Region  of  the  National  Labor  Relations  Board  (herein 
called  the  Board),  an  agency  of  the  United  States,  and 
filed  the  petition  herein  for  and  on  behalf  of  the  Board. 

(2)  Respondent,  Amalgamated  Meat  Cutters  and 
Butcher  Workmen  of  North  America,  AFL,  Local  No.  88, 
an  unincorporated  association,  is  a  labor  organization  with¬ 
in  the  meaning  of  Sections  2(5),  8(b)  and  10(1)  of  the 
Act,  with  its  principal  offices  at  St.  Louis,  Missouri,  and 
at  all  times  material  herein  has  been  engaged  in  and  is 
now  engaged  within  this  judicial  district  in  promoting  and 
protecting  the  interests  of  its  employee  members  and  in 
transacting  business. 

(3)  On  or  about  January  22,  1954,  Swift  and  Com¬ 
pany  (herein  called  Swift),  through  its  attorneys  Harold 
A.  Thomas,  Jr.  and  G.  Carroll  Stribling,  pursuant  to  the 
provisions  of  the  Act,  filed  a  charge  with  the  Board  alleg¬ 
ing  that  Respondent  had  engaged  in  unfair  labor  practices 
within  the  meaning  of  Section  8(b),  subsections  4(A)  and 
(B)  of  the  Act  and  affecting  commerce  within  the  meaning 
of  Section  2(6)  and  (7)  of  the  Act. 

(4)  Said  charge  was  thereafter  referred  to  petitioner 
as  Regional  Director  of  the  Fourteenth  Region  of  the  Board 
for  investigation  and  was  investigated  by  Petitioner  and 
under  his  supervision. 

(5)  There  is,  and  Petitioner  has,  reasonable  cause  to 
believe  that: 

(a)  Swift,  an  Illinois  corporation,  is  engaged  in  the 
business  of  processing,  distributing  and  selling  meats,  dairy 
products,  agricultural  products  and  fertilizers.  It  operates 
many  plants  throughout  the  United  States  and  its  annual 
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receipts  are  approximately  two  billion  dollars.  Through  its 
division  called  St.  Louis  Independent  Packing  Company, 
Swift  operates  a  meat  packing  plant  in  the  city  of  $t.  Louis, 
Missouri,  which  does  an  annual  business  amounting  to  more 
than  $1,000,000.  In  the  operation  of  its  St.  Louis  plant, 
Swift  annually  purchases  livestock  valued  in  excess  of 
$500,000  directly  from  out  of  State,  and  annually  sells  and 
ships  finished  products  valued  in  excess  of  $500,000  to 
points  outside  the  State  of  Missouri. 

(b)  Respondent’s  membership  includes  practically  all 
of  the  employees  in  the  meat  departments  of  retail  grocery 
stores,  super  markets,  and  meat  markets  in  and  about  the 
city  of  St.  Louis,  Missouri. 

i 

(c)  The  individual  members  of  Respondent  have  be¬ 
come  organizers  for  Respondent  in  connection  with  its 
efforts  to  organize  the  salesmen  employed  by  Swjift.  The 
Respondent  has  relied  upon  its  individual  members  to  con¬ 
duct  its  organizational  efforts  by  personal  contact  yrith  the 
Swift  salesmen  when  said  salesmen  visit  the  stores  in  which 
the  members  of  the  Respondent  are  employed. 

(d)  Respondent  has  not  been  certified  as  the  bargain¬ 
ing  representative  of  Swift’s  salesmen  in  accordance  with 
Section  9  of  the  Act.  At  all  times  material  herein,  bo  sales¬ 
men  employed  by  Swift  has  been  a  member  of  Respondent. 

I 

(e)  In  accordance  with  its  letter  dated  September  2, 
1953  advising  Swift  that  it  intended  to  picket  the  premises 
of  Swift,  Respondent  began  picketing  the  premises  ;of  Swift 
on  September  10,  1953  and  continued  to  picket  the  premises 
of  Swift  until  September  11,  1953,  at  which  time  the  Honor¬ 
able  William  Flynn,  Judge  of  the  Circuit  Court  in;  and  for 
the  city  of  St.  Louis,  Missouri,  issued  an  order  restraining 
Respondent  from  picketing. 

j 

i 

i 
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(f)  Substantially  all  members  of  Respondent  em¬ 
ployed  in  the  retail  grocery  stores,  super  markets  and  meat 
markets  in  and  about  St.  Louis,  Missouri  attended  a  general 
membership  meeting  or  meetings  of  Respondent  on  Sep¬ 
tember  23,  1953  at  which  time  Respondent  informed  its 
members  that  the  salesmen  employed  by  Swift  were  not 
union  and  instructed,  ordered  and  appealed  to  them  not  to 
purchase  the  products  of  Swift  and  to  patronize  and  sup¬ 
port  only  salesmen  who  are  members  of  Respondent. 

(g)  The  instructions,  orders  and  appeals  of  Respond¬ 
ent  to  its  members  not  to  purchase  the  products  of  Swift 
and  to  patronize  and  support  only  salesmen  who  are  mem¬ 
bers  of  Respondent  were  repeated  by  Respondent  at  its 
seven  general  membership  meetings  held  subsequent  to 
September  23,  1953.  Similar  instructions,  orders  and  ap¬ 
peals  were  made  by  Respondent  in  its  Official  Report  to  its 
members  issued  in  late  December  1953  or  early  January 
1954. 

(h)  At  all  times  material  herein  the  business  agents 
of  Respondent  have  spent  practically  all  of  their  time  away 
from  the  offices  of  the  Respondent  visiting  stores  and  mar¬ 
kets  in  which  members  of  Respondent  were  employed  for 
the  purpose  of  enforcing  Respondent’s  policy  of  discourag¬ 
ing  the  purchase  and  display  of  products  of  Swift. 

(i)  The  said  instructions,  orders  and  appeals  of  Re¬ 
spondent  to  its  members  were  addressed  to  members  of 
Respondent  in  their  dual  capacity  as  employees  of  employ¬ 
ers  other  than  Swift  and  as  organizers  for  Respondent  when 
Swift’s  salesmen  visited  the  stores  in  which  the  members 
of  Respondent  were  employed. 

(j)  At  all  times  since  September  23,  1953  employees 
of  grocery  stores,  super  markets  and  meat  markets  in  and 
about  St.  Louis,  Missouri,  pursuant  to  said  instructions, 
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orders  and  appeals  of  Respondent  have  refused  in  the 
course  of  their  employment  to  buy,  use  or  otherwise  handle 
or  work  on  products  or  commodities  of  Swift. 

(k)  Said  refusal  of  Respondent’s  member^  in  the 
course  of  their  employment  to  buy,  use  or  otherwise  han¬ 
dle  or  work  on  products  or  commodities  of  Swift  continues 
to  date. 


(1)  The  objects  of  Respondent’s  conduct  Set  forth 
above  in  paragraphs  5(f)  (g)  (h)  (i)  (j)  and  (k)  ai^e  (1)  to 
force  or  require  the  respective  employers  of  its  ijnembers 
and  other  employers,  to  cease  using,  selling,  handlirig,  trans¬ 
porting  or  otherwise  dealing  in  the  products  of  Swift,  or  to 
cease  doing  business  with  Swift,  or  (2)  to  force  ot  require 
Swift  to  recognize  or  bargain  with  Respondent  as  the  col¬ 
lective  bargaining  representative  of  Swift’s  salesmen  em¬ 
ployees  although  Respondent  has  not  been  certified  as  the 
representative  of  said  employees  in  accordance  with  Section 
9  of  the  Act. 


(m)  The  acts  and  conduct  of  Respondent  set  forth 
above  in  paragraphs  5(f)  (g)  (h)  (i)  (j)  (k)  and  (l|)  occur¬ 
ring  in  connection  with  the  operation  of  Swift,  have  a  close, 
intimate  and  substantial  relation  to  trade,  traffic,  and  com- 

l 

merce  among  the  several  states,  and  tend  to  lead  to  labor 
disputes  burdening  and  obstructing  commerce  and  the  free 
flow  of  commerce. 


(6)  It  may  be  fairly  anticipated  that,  unless  re¬ 
strained,  Respondent  will  continue  the  acts  and  conduct 
set  forth  above  in  paragraphs  5(f)  (g)  (h)  (i)  (j)  (k)  and 
(1)  or  similar  or  like  acts  or  conduct,  objects  thereof  being: 
(1)  to  force  or  require  employers  other  than  Swift  jto  cease 
using,  selling,  handling,  transporting,  or  otherwise  dealing 
in  the  products  of  Swift,  or  to  cease  doing  business  with 
Swift,  or  (2)  to  force  or  require  Swift  to  recognize  or  bar- 
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gain  with  Respondent  as  the  collective  bargaining  repre¬ 
sentative  of  Swift  salesmen  employees  although  Respond¬ 
ent  has  not  been  certified  as  the  representative  of  said 
employees  in  accordance  with  Section  9  of  the  Act. 

Conclusions  of  Law. 

1.  Swift  is  engaged  in  commerce  within  the  mean¬ 
ing  of  Section  2(6)  and  (7)  of  the  Act. 

2.  Respondent  is  a  labor  organization  within  the 
meaning  of  Sections  2(5),  8(b),  and  10(1)  of  the  Act. 

3.  This  Court  has  jurisdiction  of  the  parties  and  of 
the  subject  matter  of  this  proceeding,  and  is  empowered 
to  grant  injunctive  relief  under  Section  10(1)  of  the  Act. 

4.  There  is,  and  Petitioner  has,  reasonable  cause  to 
believe  that  Respondent  has  engaged  in,  and  is  engaging 
in,  unfair  labor  practices  within  the  meaning  of  Section 
8(b)(4)(A)  and  (B)  of  the  Act,  affecting  commerce 
within  the  meaning  of  Section  2(6)  and  (7)  of  the  Act, 
and  that  a  continuation  of  such  practices  will  impair  the 
policies  of  the  Act  as  set  forth  in  Section  1(b)  thereof. 

5.  To  preserve  the  issues  for  the  determination  of 
the  Board  as  provided  in  the  Act,  and  to  avoid  irreparable 
injury  to  the  policies  of  the  Act  and  to  the  public  interest, 
it  is  appropriate,  just  and  proper  that,  pending  the  final 
adjudication  of  the  Board  with  respect  to  this  matter, 
Respondent,  its  officers,  representatives,  agents,  servants, 
employees,  attorneys  and  all  members  or  other  persons 
acting  in  concert  or  participation  with  them,  be  enjoined 
and  restrained  from  the  commission  of  the  acts  and  con¬ 
duct  set  forth  in  Findings  of  Fact  5(f)  through  (1),  acts 
or  conduct  in  furtherance  or  support  thereof,  and  like  or 
related  acts  or  conduct  the  commission  of  which  in  the 
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future  may  fairly  be  anticipated  from  Respondent’s  acts 
and  conduct  in  the  past. 

Dated  at  St.  Louis,  Missouri,  this  30th  day  oi  July 
1954. 

i 

/s/  George  H.  Moore, 

United  States  District  ^udge. 

i 

Order  Granting  Temporary  Injunction. 

This  cause  came  on  to  be  heard  upon  the  verified  peti¬ 
tion  of  V.  Lee  McMahon,  Director  of  the  Fourteenth  Region 
of  the  National  Labor  Relations  Board,  for  and  on  behalf 
of  said  Board,  for  temporary  injunction  pursuant  to  Sec¬ 
tion  10(1)  of  the  National  Labor  Relations  Act,  as  amended, 
pending  the  final  adjudication  of  said  Board  with  respect 
to  the  matters  involved,  and  upon  the  issuance  of  On  or¬ 
der  to  show  cause  why  injunctive  relief  should  nbt  be 
granted  as  prayed  in  said  petition.  The  Court  has  consid¬ 
ered  the  pleadings,  motions,  evidence,  briefs,  the  argument 
of  counsel  and  the  entire  record  in  this  case,  and  has  jmade 
and  filed  its  Findings  of  Fact  and  Conclusions  of  Law. 
Now,  therefore,  upon  the  entire  record,  it  is 

ORDERED,  ADJUDGED  AND  DECREED  that,  pend¬ 
ing  the  final  adjudication  of  the  National  Labor  Relations 
Board  with  respect  to  this  matter,  Respondent  Amalga¬ 
mated  Meat  Cutters  and  Butcher  Workmen  of  North 
America,  AFL,  Local  No.  88,  its  officers,  representatives, 
agents,  servants,  employees,  attorneys,  and  all  membejrs  or 
other  persons  acting  in  concert  or  participation  with  them, 
be  and  they  hereby  are  enjoined  and  restrained  from:| 

Engaging  in,  or  by  picketing,  orders,  instructions;,  di¬ 
rections,  appeals,  or  by  any  like  acts  or  conduct,  or  by  per¬ 
mitting  any  such  to  remain  in  existence  or  effect,  indiicing 

or  encouraging  the  employees  of  retail  food  establishments 

1 

| 

I 

j 

i 


48 


in  and  about  St.  Louis,  or  of  any  other  employer,  to  engage 
in,  a  strike  or  a  concerted  refusal  in  the  course  of  their  em¬ 
ployment  to  buy,  use.  process,  transport,  or  otherwise 
handle  or  work  on  any  goods,  articles,  materials  or  com¬ 
modities  of  Swift  and  Company,  or  to  perform  services, 
where  an  object  thereof  is  (1)  to  force  or  require  their  re¬ 
spective  employers,  or  any  other  employer  or  other  person 
to  cease  using,  selling,  handling,  transporting,  or  otherwise 
dealing  in  the  products  of  Swift  and  Company  or  to  cease 
doing  business  with  Swift  and  Company,  or  (2)  to  force 
or  require  Swift  and  Company  to  recognize  or  bargain 
with  Respondent  as  collective  bargaining  representative 
of  any  of  the  salesmen  employees  of  Swift  and  Company 
unless  and  until  Respondent  is  certified  as  the  representa¬ 
tive  of  said  employees  in  accordance  with  Section  9  of  the 
National  Labor  Relations  Act,  as  amended. 

Done  at  St.  Louis,  Missouri,  this  30th  day  of  July,  1954. 

Geo.  H.  Moore  /s/ 

United  States  District  Judge. 
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Statutes  Involved. 

The  relevant  provisions  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  136,  29  USC,  Secs.  151,  et  seq.), 
are  as  follows: 

Section  8  (b)  (4)  (A) — heretofore  printed  in  Shift’s 
original  brief  herein,  Case  No.  12931,  pp.  7-$,  and 
in  Union’s  original  brief  in  Case  No.  12891,  p.  |f5. 

Section  10  (a)  (b) — heretofore  printed  in  Bbard’s 
brief,  p.  64. 
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Section  10  (c) — 

“(c)  The  testimony  taken  by  such  member,  agent, 
or  agency  or  the  Board  shall  be  reduced  to  writing 
and  filed  with  the  Board.  Thereafter,  in  its  discretion, 
the  Board  upon  notice  may  take  further  testimony  or 
hear  argument.  (If  upon  the  preponderance  of  the 
testimony  taken  the  Board  shall  be  of  the  opinion  that 
any  person  named  in  the  complaint  has  engaged  in  or 
is  engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue 
and  cause  to  be  served  on  such  person  an  order  re¬ 
quiring  such  person  to  cease  and  desist  from  such 
unfair  labor  practice,  and  to  take  such  affirmative 
action  including  reinstatement  of  employees  with  or 
without  back  pay,  as  will  effectuate  the  policies  of 
this  Act:)  *  *  *  If  upon  the  preponderance  of  the  tes¬ 
timony  taken  the  Board  shall  not  be  of  the  opinion 
that  the  person  named  in  the  complaint  has  engaged 
in  or  is  engaging  in  any  such  unfair  labor  practice, 
then  the  Board  shall  state  its  findings  of  fact  and  shall 
issue  an  order  dismissing  the  said  complaint.  *•  *  ” 

Section  10  (d) — 

“(d)  Until  a  transcript  of  the  record  in  a  case  shall 
have  been  filed  in  a  court,  as  hereinafter  provided,  the 
Board  may  at  any  time,  upon  reasonable  notice  and 
in  such  manner  as  it  shall  deem  proper,  modify  or  set 
aside,  in  whole  or  in  part,  any  finding  or  order  made 
or  issued  by  it.” 

Section  10  (e) — 

“(e)  The  Board  shall  have  power  to  petition  any 
circuit  court  of  appeals  of  the  United  States  *  *  *  for 
the  enforcement  of  such  order  and  for  appropriate 
temporary  relief  or  restraining  order,  and  shall  certify 
and  file  in  the  court  a  transcript  of  the  entire  record 


V 


in  the  proceedings,  including  the  pleadings  and  testi¬ 
mony  upon  which  such  order  was  entered  and  the 
findings  and  order  of  the  Board.  Upon  such  filing,  the 
court  shall  cause  notice  thereof  to  be  served  uponj  such 
person,  and  thereupon  shall  have  jurisdiction  cjf  the 
proceding  and  of  the  question  determined  thereiii,  and 
shall  have  power  to  grant  such  temporary  relief  pr  re¬ 
straining  order  as  it  deems  just  and  proper,  add  to 
make  and  enter  upon  the  pleadings,  testimony^  and 
proceedings  set  forth  in  such  transcript  a  decree  en¬ 
forcing,  modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order  of  the 
Board.  *  *  *  ” 


Section  10  (f) — Heretofore  printed  in  Swift’s  original 
brief  herein,  Case  No.  12931,  p.  8,  and  in  Uijdon’s 
original  brief  in  Case  No.  12891,  pp.  75-76. 
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I.  The  Basic  Issue  Here  Involved  Is  One  Necessary  to 
Complete  Decision  of  the  Case  and  Vitally 
Important  to  the  Court  and  the  Parties. 

j 

The  basic  problem  involved  in  this  proceeding  to  review 
the  Board’s  decision  and  order  (Case  No.  12931)  jarises 
from  the  fact  that  the  Board  exhausted  its  procedure  in 
this  case  leaving  the  principal  issue  obscured  by  contusion 
and  ambiguity,  so  far  as  it  applies  to  the  additional  con¬ 
duct  which  the  Board  refused  to  consider  in  its  opinion. 
It  has  meticulously  progressed  through  the  entire  pro¬ 
cedure  provided  by  the  Act,  issued  its  “final”  decision  and 
order,  and  arrived  at  a  position  where  it  is  divested  pf  any 
further  authority  to  reopen,  modify,  or  amend  its  said 
decision  and  order  [Section  10  (d)  of  the  Act],  That  au¬ 
thority  has  now  passed  to  this  Court  [Section  10  (e)  andu 
(f)  of  the  Act].  However,  while  such  decision  andj order 
are  ostensibly  “final,”  they  leave  enshrouded  in  dou^t  one 
of  the  principal  and  most  important  aspects  of  this  case. 
The  union’s  illegal  inducement  and  encouragement  pf  sec¬ 
ondary  employees  in  union  meetings  and  union  bulletins  in 
violation  of  Section  8  (b)  (4)  (A)  was  alleged  in  the 
charge,  asserted  in  the  complaint,  admitted  by  the  [Union, 
found  as  an  undisputed  fact,  and  supported  by  the  evi¬ 
dence.  Yet  the  Board’s  opinion  states  that  it  does  npt  feel 
it  necessary  to  “consider  or  pass  upon”  such  conduct 
(R.  746). 

While  the  Board’s  opinion  thus  is  completely  indecisive 
as  to  whether  the  Board  believes  such  conduct  by  the!  union 
constitutes  the  necessary  element  of  “inducement  and  en¬ 
couragement”  essential  to  a  complete  violation  ojf  Sec¬ 
tion  8  (b)  (4)  (A)  of  the  Act,  it  nevertheless  holds  tljat  the 
same  identical  “inducement  and  encouragement”  j  when 
it  occurred  at  a  different  geographical  location  does  pro¬ 
vide  that  essential  element.  Since  the  Board  also  found 


that  every  other  element  essential  to  the  violation  was 
* 

proved,  it  held  that  the  Act  had  been  violated  by  the  union 
and  fashioned  an  appropriate  remedy. 

While  the  Board’s  opinion  thus  indicates  that  it  did  not 
consider  or  decide  whether  the  admitted  conduct  in  union 
meetings  constituted  “illegal”  inducement  and  encourage¬ 
ment,  though  it  cannot  be  denied  that  such  conduct  did 
constitute  “inducement  and  encouragement”  of  some  kind, 
the  Board  fashioned  its  remedy,  so  as  to  prohibit  the  union 
from  “inducing  or  encouraging”  the  secondary  employees 
to  engage  in  the  specified  conduct  prescribed  by  the  Act. 
That  phrase  in  the  Board’s  order  is  unqualified  in  any  way 
and  thus  must  be  construed  to  include  “all”  such  induce¬ 
ment  and  encouragement. 

The  Board’s  opinion  thus  casts  doubt  as  to  whether  it 
would  consider  such  conduct  which  occurred  geograph¬ 
ically  within  a  union’s  own  organization,  as  coming  within 
the  broad  prohibition  in  its  order,  though  it  specifically 
held  that  the  same  identical  communication  between  the 
same  union  officials  and  the  same  union-member  em¬ 
ployees  which  occurred  geographically  at  a  retail  store  was 
prohibited.  However,  the  controlling  decisions  of  our 
highest  court  make  it  clear  beyond  all  doubt  that  “the 
words  ‘induce  and  encourage’  are  broad  enough  to  include 
in  them  every  form  of  influence  and  persuasion.”1 

Thus,  the  Board’s  order,  which  it  seeks  to  have  enforced 
in  Case  No.  12,891,  prohibits  the  union  from  “inducing  and 
encouraging”  certain  conduct.  The  Supreme  Court  has 
held  that  those  words  include  all  inducement  and  en¬ 
couragement  regardless  of  the  “quality  of  the  means”  used 
to  express  it  or  the  geographical  location  of  a  particular 
communication.  But  the  language  of  the  Board’s  opinion 
leaves  undecided  whether  it  would  concur  in  the  Supreme 

l  I.  B.  E.  W.  v.  NLRB,  341  U.  S.  694,  701.  See  also  this  Petitioner's 
Brief  herein,  Point  II,  pages  19-2S,  and  additional  cases  there  cited. 


Court  rule  if  the  means  employed  to  communicate  sijich  in¬ 
ducement  was  a  union  meeting  or  bulletin. 

As  a  result  we  are  confronted  with  three  conflicting 
views  of  the  effect  of  the  Board’s  order:  (1)  Swift  $  Com¬ 
pany,  relying  on  the  Supreme  Court  decisions  discussed  in 
its  original  brief  herein, la  contends  that  no  distinction  can 
be  made  between  identical  inducements  on  a  geographical 
basis,  and  that  the  Board’s  order  prohibiting  the  union 
from  “inducing  or  encouraging”  certain  conduct!  must 
therefore  apply  to  all  such  inducements,  even  wheri  made 
in  a  union  meeting  or  bulletin;  (2)  the  union  admits  that 
inducements  made  in  union  meetings  “may  of  course  vio¬ 
late  the  Act,”2  that  no  geographical  distinction  can  validly 
be  made  between  its  “identical  requests  to  employees”  in 
the  meetings  and  in  the  stores,3  but  contends  without  cita¬ 
tion  of  any  authority  that  the  Board’s  order  “cannpt  pro¬ 
hibit  appeals  to  the  buyers  except  at  the  retail  markets”;4 
and  (3)  the  Board  contends  that  it  “expressly  did  ijiot  de¬ 
cide”  whether  such  inducements  in  union  meetings  and 
bulletins  “were  lawful  or  unlawful.”5 

Based  on  these  contentions,  Swift  asks  this  Coprt  to 
clarify  the  order  to  establish  that  it  does  prohibit  all  in¬ 
ducement  of  proscribed  conduct,  including  that  in  union 
meetings;  the  union  asks  that  the  order  be  “narrowed”  to 
establish  that  it  does  not;  and  the  Board  requests  that  this 
point  which  is  obviously  of  the  utmost  importance j  to  all 
parties  be  left  in  its  present  state  of  confusion. 

The  problem  thus  presented  is  not  confined  to  these 
parties  alone,  but  is  one  in  which  this  Court  itself  is  vitally 
— 

i 

in.  See  footnote  1,  supra. 

-  See  Petitioner’s  original  brief  herein,  page  28,  footnote  4. 

3  Union’s  Intervenor  Brief  herein,  page  15,  para.  2. 

4  Ibid.,  page  21,  point  V. 

5  Board’s  Brief,  page  59. 


concerned.  For  if  enforcement  of  the  Board’s  order  is  de¬ 
creed,  as  we  believe  it  must  and  should  be,  that  order  will 
become  an  order  of  this  Court,  violations  of  which  must  be 
punished  by  contempt  proceedings  in  this  Court.  Continua¬ 
tion  of  the  present  confusion  now  existing  as  to  the  mean¬ 
ing  and  scope  of  such  order  would  only  perpetuate  an  in¬ 
justice  to  the  parties  and  invite  contempt  proceedings  over 
conduct  which  has  occurred  in  the  past  and  may  reason¬ 
ably  be  expected  to  be  repeated,  proceedings  which  could 
be  avoided  by  the  simple  expedient  of  clarifying  the  order 
now.  The  Supreme  Court  has  noted  that  “violation  of  the 
order  brings  the  swift  retribution  of  contempt  *  *  *  We 
must  require  explicit  language  making  it  clear”  what  the 
order  covers.  “The  decree  should  be  modified  to  order 
respondents  to  refrain  from  any  activity”  which  would 
constitute  a  violation  of  this  section.  NLRB  v.  Stowe 
Spinning  Co.,  336  U.  S.  226,  233. 

II.  The  Board’s  Contention  That  Its  Refusal  to  Consider 
or  Pass  Upon  This  Issue  Is  Justified  by  Its  Com¬ 
pletely  Unlimited  Discretion  Misconceives  the  Issue 
and  Is  Without  Substance. 

A.  The  Relief  Requested  by  Swift  &  Company  Does  Not 
Require  This  Court  to  Invade  Any  Function  of  the  Board. 

At  the  very  outset,  the  Board  misconceives  the  nature 
of  the  modification  of  the  Board  order  requested  by  Swift.6 
Thus  they  assert  that  Swift  asks  this  Court  to  “resolve 
in  the  first  instance  the  question  as  to  whether  the  Union 
committed  an  unfair  labor  practice”  and  allege  that  Swift’s 
brief  is  devoted  mostly  to  establishing  that  the  union’s  con¬ 
duct  in  union  meetings  is  proscribed  by  Section  8  (b)  (4) 
(A)  of  the  Act.  The  Board  concludes  that  Swift  requests 

C  The  majority  of  the  Board’s  Brief  is  devoted  to  the  issues  presented 
by  the  Union’s  petition  in  Case  No.  12891.  The  portion  of  the  Board’s 
Brief  applicable  to  this  proceeding  begins  at  page  58,  point  III. 


a  determination  of  the  legality  of,  and  relief  against;  such 
conduct — action  which  the  Board  contends  would  be  “in 
the  first  instance  ”  by  the  Court  since  the  Board  has  i  with¬ 
held  decision. 

The  union  here  has  engaged  in  one  single  course  oj:  con¬ 
duct  in  boycotting  Swift’s  products.  Its  program  of  induc¬ 
ing  secondary  employees  to  engage  in  proscribed  activities 
was  a  single  unified  program  which,  if  it  came  within 
the  terms  of  Section  8  (b)  (4)  (A),  as  the  Board  held 
it  did,  constituted  one  single  violation  of  the  Act.  |  The 
Union’s  inducement  of  secondary  employees,  regardless 
of  whether  it  occurred  in  meetings  or  retail  storps,  all 
had  the  same  identical  illegal  objective.  The  Board 
properly  drew  an  order  broad  enough  in  scope  to  cover 
every  violation  of  Section  8  (b)  (4)  (A)  which  was  in¬ 
volved  in  the  union’s  course  of  conduct;  the  Board’s  error 
lay  in  the  opinion  which  casts  doubt  on  the  interpreta¬ 
tion  and  effect  of  the  order.  In  any  case,  the  course  of 
conduct  found  violates  the  Act  and  the  order  shoijdd  be 
drawn  to  prevent  recurrence  of  all  or  any  part  of  the 
illegal  conduct.  The  order  should  not  close  only  the  worn 
roads  to  violation,  or  only  some  of  them,  and  leave  open 
all  the  untravelled  roads.  I.  B.  E.  W.  v.  NLRB,  341  U.  S. 
694.  Indeed  the  Board  itself,  in  answering  the  iunion 
(Br.  p.  56),  defends  the  scope  of  its  order  as  a  paraphrase 
of  the  Act,  and  notes,  for  example,  that  the  term;  “any 
employer”  is  proper  because  the  order  need  not  name  each 
employer  separately.  Thus  the  order  by  broad  gjeneral 
language  properly  blocks  all  the  avenues  to  violation, 

i 

travelled  or  untravelled,  all  as  part  of  the  single  violation 
found.  In  addition  the  Board  establishes  (Br.  p.  56^  that 
the  inclusion  of  the  statutory  words  “use,  manufacture, 
process,  transport.,  or  work  upon”,  even  though  the;  prin¬ 
cipal  employee  action  here  induced  was  a  refusal  to  pur¬ 
chase,  was  quite  appropriate  because  a  refusal  to  perform 


those  functions  “would  achieve  the  same  result”  as  the 
refusal  actually  shown. 

Just  as  the  Board  has  framed  its  order  to  protect  “any 
employer”  and  to  prohibit  “any  refusal”  in  broad  terms, 
so  should  that  order  similarly  prohibit  “any  inducing  or 
encouraging”  in  equally  broad  terms.  In  fact,  the  order 
actually  framed  by  the  Board  itself  does  just  that  with  no 
evidence  of  any  intent  to  exclude  from  its  prohibition  any 
particular  inducement  on  the  basis  of  geographical  occur¬ 
rence. 

This  petitioner,  Swift  &  Company,  does  not  ask  this 
Court  to  take  any  action  “in  the  first  instance”  that  in¬ 
vades  any  province  of  the  Board.  The  Board  has  heard  and 
decided  this  case  and  found  that  the  union  committed  an 
unfair  labor  practice  in  violation  of  Section  8  (b)  (4)  (A) 
of  the  Act.  Petitioner  asks  this  Court  to  find  no  more.  The 
Board  has  decided  upon  an  appropriate  remedy  and  has 
framed  its  order  designed  to  effectuate  the  policies  of  the 
Act.  Petitioner  asks  only  that  this  Court  enforce  that  order 
as  written  in  accordance  with  the  interpretation  of  the 
statutory  language  announced  by  the  United  States  Su¬ 
preme  Court.  Petitioner  asks  only  that  this  Court  clarify 
the  confusion  raised  by  the  Board’s  opinion  regarding  the 
words  “induce  and  encourage”  as  used  in  the  order,  so 
that  the  parties  may  understand  the  scope  of  the  order  and 
so  that  this  Court  may  be  spared  the  necessity  of  contempt 
proceedings  caused  by  misunderstanding  of  the  scope  of 
the  decree  enforcing  this  order.  The  Supreme  Court  has 
held  that  the  statutory  phrase  incorporated  in  this  order 
includes  “every  form  of  influence  or  persuasion.”  Peti¬ 
tioner’s  requested  relief  would  only  require  this  Court  to 
explain  that  its  own  decree  enforcing  the  Board’s  order, 
modifies  the  Board’s  decision  and  order  by  substituting  for 
the  confusion  now  existing,  the  clear  recognition  that  the 
Supreme  Court’s  holding  that  the  statutory  phrase  “induce 
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and  encourage”  includes  every  form  thereof,  applies; with 
equal  vigor  to  peaceful  picketing,7  union  by-laws, s  union 
rules,9  and  union  meetings  and  bulletins. 

The  modification  thus  required  is  strictly  confined  I  to  a 
point  of  law  and  has  nothing  to  do  with  finding  a  violktion 
or  framing  an  order  in  the  first  instance.  In  effectuating  the 
policies  of  the  Act,  ‘  ‘  the  Board  has  broad  but  not  unlimited 
discretion.”  While  this  Court  should  avoid  the  “inore 
spacious  domain  of  policy,”  it  nevertheless  may  quite  prop¬ 
erly  operate  within  “the  narrow  confines  of  law.”  NLRB 
v.  Gullett  Gin  Co.,  340  U.  S.  361,  363,  quoting  Phelps  IXodge 
Corp.  v.  NLRB,  313  U.  S.  177,  194. 

The  action  which  Swift  requests  this  Court  to  tajje  is 
strictly  within  that  permissible  area  of  appellate  review.10 

I 

B.  The  Board  Does  Not  Possess  Complete  Discretionary 
Power  and  Such  Discretion  as  It  Does  Possess  Is  Not  Here 
Involved. 

i 

j 

While  the  Board  undoubtedly  possesses  extremely  broad 
discretionary  powers  as  to  how  to  best  effectuate  the  j  poli¬ 
cies  of  the  Act  and  how  to  proceed  in  the  public  interest 
in  unfair  labor  practice  cases,  the  Board’s  contention  here 
(Bd.  Br.  p.  62)  that  it  possesses  “complete  discretionary 
power”  to  that  end  is  overly  ambitious.  The  casei,  in¬ 
cluding  those  cited  by  the  Board  itself,  deny  its  conten¬ 
tion. 

I 

Thus,  the  Supreme  Court  has  held  that  the  Boarc^  has 
“broad  but  not  unlimited  discretion.”  NLRB  v.  Gullett 
Gin  Co.,  340  U.  S.  361,  362.  And  in  May  Dept.  Storejs  Co. 
v.  NLRB,  326  U.  S.  376,  the  Court  recognized  that  the 

7  I.  B.  E.  W.  v.  NLRB,  341  U.  S.  694. 

8  Joliet  Contractors  Ass’n  v.  NLRB,  202  F.  (2)  606. 

i 

9  Local  74,  United  Bros,  of  Carpenters,  etc.,  v.  NLRB,  341  U.  S.  707. 

j 

10  Petitioner  Swift’s  original  brief  herein,  pages  36-39. 
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Board  had  broad  discretionary  power  to  “determine  the 
needed  scope”  of  its  orders,  but  nevertheless  continued 
(1.  c.  326  U.  S.  392): 

“That  power  of  the  Board  is  subject  to  review  un¬ 
der  Section  10.  While  the  Board  has  been  delegated 
initially  the  exclusive  authority  to  prevent  unfair  la¬ 
bor  practices,  courts,  which  are  called  upon  to  en¬ 
force  such  orders  by  their  own  decrees,  may  examine 
its  scope  to  see  whether  on  the  evidence  they  go  so 
beyond  the  authority  of  the  Board  as  to  require  modi¬ 
fication  as  a  matter  of  law  before  enforcement.”  (Em¬ 
phasis  added.) 

Accordingly  in  the  May  Dept.  Stores  case,  the  Court  or¬ 
dered  deletion  from  the  Board’s  order  of  a  clause  that  was 
too  broad  and  beyond  the  Board’s  authority,  but  also  or¬ 
dered  addition  of  a  clause  restraining  defendant  “from 
any  other  acts  in  any  manner”  constituting  the  specific 
unfair  practice  the  Board  had  found  (1.  c.  326  U.  S.  393). 
Thus  it  is  clear  that  the  Board’s  discretion  is  a  reviewable 
one,  not  a  “complete”  one,  and  this  is  specially  true  where 
the  Court  is  called  upon  to  enforce  that  order  by  its  own 
decree. 

The  cases  cited  by  the  Board  itself  (Br.  pp.  58-63),  while 
generally  recognizing  the  Board’s  broad  discretion,  also 
recognize  the  limitations  thereon,11  and  further,  deal  pri¬ 
marily  with  the  scope  of  that  discretion  at  stages  prior  to 
enforcement  proceedings  in  the  Courts  of  Appeal.  NLRB 
v.  Barrett12  involved  the  Board’s  discretion  “to  issue”  a 
complaint,  and  dealt  primarily  with  its  power  to  issue  sub¬ 
poenas  in  investigating  charges  before  issuance  of  a  com¬ 
plaint;  NLRB  v.  NBC13  also  involved  discretion  to  issue  a 


11  Phelps  Dodge  Corp.  v.  NLRB,  313  U.  S.  177,  194. 

12  120  F.  (2)  583,  586. 
is  150  F.  (2d)  895,  899. 
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complaint  in  the  first  instance;  NLRB  v.  Pool  Mf^.  Co.14 
involved  the  Board’s  discretion  as  to  whether  or  when  to 
seek  enforcement  of  its  order.  The  Board’s  citations  to 
NLRB  v.  Denver  Bldg.  &  Constr.  Trades  Council,  Hialeston 
Drug  Co.  v.  NLRB  and  Optical  Workers  v.  NLRB13  all  * 
deal  with  the  Board’s  power  to  decline  jurisdiction!  in  the 
first  instance  or  dismiss  complaints  on  policy  grounds. 
Amalgamated  Utility  Workers  v.  Consolidated  Edison16 
recognized  that  the  Board  was  the  proper  party  tcj  bring 
contempt  proceedings  on  an  enforced  decree  and  hhd  dis¬ 
cretion  whether  to  do  so.  In  NLRB  v.  Indiana  &  M.  E. 
Co.17  the  Supreme  Court  recognized  that  the  Board  “has 
wide  discretion  in  the  issue  of  complaints”  and  whether 
it  “should  or  should  not  inquire”  into  certain  matters. 
The  Court  of  Appeals  in  the  exercise  of  its  own  discretion 
had  “invaded”  the  Board’s  said  discretion  by  ordering 
them  to  reopen  the  case  for  further  hearings  on  such  mat¬ 
ters.  The  Supreme  Court  affirmed,  saying  (1.  c.  31b  U.  S. 
28): 

“But  courts  which  are  required  upon  limited  Review 
to  lend  their  enforcement  powers  to  the  Board’s  or¬ 
ders  are  granted  some  discretion  .  .  .  The  c<^urt  is 
given  discretion  to  see  that  before  a  party’s  rights  are 
finally  foreclosed  his  case  has  been  fairly  heard!  ” 

The  Board  also  cites  in  support  of  its  claim  of  complete 
discretion  Southern  Steamship  Co.  v.  NLRB,  316  U.  S.  31, 
46-47,  but  that  case,  too,  holds  “it  is  also  true  thajt  this 
discretion  has  its  limits”  (1.  c.  46).  Indeed  the  Couijt  held 
the  Board  had  exceeded  its  authority  there  and  instructed 
the  Court  of  Appeals  to  eliminate  certain  provisions  of 
the  order. 


14  339  U.  S.  557,  580. 

15  341  U.  S.  675,  684;  187  F.  (2d)  418;  37  LRRM  2188. 

16  309  TJ.  S.  261. 

17  318  U.  S.  9,  18,  2S. 
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The  last  case  cited  by  the  Board  is  perhaps  the  most 
applicable  here  and  reveals  most  clearly  the  error  of  the 
Board’s  contention  for  complete  inviolable  discretion.  In 
A.  N.  P.  A.  v.  NLRB,  193  F.  (2d)  782,  the  Seventh  Circuit 
did  indeed  recognize  the  Board’s  discretionary  power  to 
dismiss  a  charge  or  a  complaint.  However,  the  Court 
noted  that  having  passed  those  stages  by  proceeding  to 
hearing  and  decision,  the  Board  “did  not  fail  to  decide” 
whether  an  unfair  labor  practice  had  been  committed,  but 
had  merelv  refused  “to  consider  what  at  best  would  be 
merely  cumulative  evidence  of  an  unfair  labor  practice  al¬ 
ready  found.”  There  the  employer  had  complained  of  nu¬ 
merous  clauses  which  the  union  wanted  in  the  contract 
and  the  Board  had  only  specifically  ruled  on  several  of 
them,  found  a  violation  of  Section  8  (b)  (2)  through  in¬ 
sistence  on  such  clauses,  and  issued  a  broad,  general  cease 
and  desist  order.  The  Court  specifically  stated: 

“We  would  not  consider  the  decision  of  the  Board 

as  to  the  validity  of  the  separate  clauses  .  .  .  neces¬ 
sary  to  a  later  enforcement  of  the  Board’s  order 
against  coercive  use  of  such  clauses  .  .  .  ”  (193  F. 
[2d]  799). 

Thus  there,  as  here,  the  Board  had  in  its  discretion  de¬ 
cided  to  carry  its  procedure  to  ultimate  conclusion,  had 
found  an  unfair  labor  practice,  and  framed  a  broad  order 
which  it  felt  would  effectuate  the  Act’s  policies.  While 
specifically  treating  some  clauses  of  the  attacked  contract, 
it  had  “refused  to  consider”  specifically  additional  cumu¬ 
lative  clauses  evidencing  the  same  violation.  Neverthe¬ 
less,  the  Court  held  that  continued  union  insistence  on  the 
clauses  not  discussed  would  violate  the  order  because  the 
Board’s  prior  decision  on  such  clauses  was  not  necessary 
to  later  enforcement.  In  explaining  its  decision  the  Court 
stated  (1.  c.  193  F.  [2d]  799): 

“ .  .  .a  union  could  not  avoid  the  consequences  of 
its  violation  of  a  court’s  order  enjoining  its  unfair 
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labor  practices  by  merely  changing  those  activities  to 
activities  of  a  slightly  different  type  or  nature  [which 
had  not  been  specifically  litigated  but  which  j  were 
used  by  the  union  to  accomplish  the  same  prohibited 
results.” 

In  our  present  case  the  Board  has  likewise  proceeded  to 
final  decision  of  this  case,  found  a  violation  of  the  Act, 
framed  a  broad  order,  and  refused  to  specifically  consider 
certain  cumulative  instances,  the  inducement  and  en¬ 
couragement  in  union  meetings  and  bulletins  which  was 
identical  to  the  inducement  and  encouragement  at  the  re¬ 
tail  stores  which  the  Board  specifically  held  violative  of 
the  Act. 

This  case  therefore  does  not  involve  the  area  of  limited 
discretion  which  the  authorities  concede  to  the  Boaj'd,  or 
the  “complete  discretionary  power”  which  the  Board 
claims.  What  is  involved  is  the  scope  of  the  ordeij-  that 
will  be  enforced  by  decree  of  this  Court  and  thus  the  [scope 
of  that  decree  itself.  In  view  of  the  already  demonstrated 
confusion,  with  three  conflicting  views  of  the  order’s  scope 
already  asserted,  this  Court  should  make  it  explicitly  [clear, 
as  the  Seventh  Circuit  did  in  the  AXPA  case  cited  ajhove, 
that  the  enforcement  decree  cannot  be  avoided  by  com¬ 
municating  inducements  and  encouragement  of  proscribed 
activities  in  union  meetings  and  union  bulletins.  It  should 
be  made  clear  that  such  conduct,  though  not  specifically 
discussed  in  the  Board’s  opinion,  is  only  slightly  different 
in  type,  and  is  designed  to  accomplish  the  same  prohibited 
result  as  that  which  was  discussed,  and  is  therefore  equally 
prohibited  by  the  order  and  decree.  To  accomplish!  that 
clarification  this  court  need  only  recognize  the  applicability 
of  the  law  as  announced  by  the  Supreme  Court,  that  “the 
words  ‘induce  and  encourage’  are  broad  enough  to  include 
in  them  every  form  of  influence  and  persuasion.”  il.  B. 
E.  W.  v.  NLRB,  341  U.  S.,  loc.  cit.  701. 

I 
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C.  The  Board’s  Discretionary  Powers  Do  Not  Include 
Authority  to  Refuse  to  Decide  Issues  After  Prosecution  of 
a  Complaint  to  Final  Decision. 

As  the  Board  correctly  points  out,  many  of  the  provi¬ 
sions  of  Section  10  of  the  Act  “empower”  the  Board  to 
take  certain  action  or  follow  certain  procedures  “in  its 
discretion.”  Thus  Section  10  (a)  provides  that  “the  Board 
is  empowered,  as  hereinafter  provided,  to  prevent  any  per¬ 
son  from  engaging  in  any  unfair  labor  practice.”  While 
the  Board  cannot  even  exercise  that  power  until  a  charge 
has  been  filed,  Section  10  (b)  provides  that  on  filing  of  a 
charge  by  any  person  the  Board  “shall  have  power  to 
issue  *  *  *  a  complaint.”  That  section  further  provides 
that  “any  such  complaint  may  be  amended  by  *  *  *  the 
Board  in  its  discretion  at  any  time  prior  to  the  issuance 
of  an  order  based  thereon.”  Section  10(e)  grants  the 
Board  “power  to  petition  any  circuit  court  of  appeals  *  *  * 
for  the  enforcement  of  such  order.” 

Under  these  and  other  similar  provisions  of  the  Act,  the 
Courts  as  above  noted  have  frequently  affirmed  the  Board’s 
discretion  to  dismiss  charges  or  complaints,  to  decline 
jurisdiction  on  policy  grounds,  and  to  determine  whether 
and  when  to  petition  for  enforcement  of  its  orders.  How¬ 
ever,  it  will  be  noted  that  except  for  the  specifically  au¬ 
thorized  discretion  regarding  the  filing  of  petitions  for  en¬ 
forcement  and  the  limited  authority  to  reopen  prior  to 
filing  a  transcript  in  a  Court  of  Appeals  [Section  10  (d)], 
all  these  cases  deal  with  the  extent  of  the  Board’s  discre¬ 
tion  “prior  to  the  issuance  of  an  order  based  (on  a  com¬ 
plaint),”  an  important  dividing  line  in  the  Board’s  pro¬ 
cedure  specified  in  the  Act  [Section  10  (b)  ] . 

That  proceedings  before  and  after  that  point  in  the  pro¬ 
ceedings  of  the  Board  were  intentionally  treated  differently 
in  Section  10  (b)  is  evidenced  by  the  deletion  of  the  “em¬ 
powered”  concept  from  the  language  of  Section  10  (c). 
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That  section,  while  specifically  reserving  to  the  Board 
“ discretion”  to  take  further  testimony  or  hear  oral  argu¬ 
ment,  conversely  directs  that  upon  completion  of  its  judi¬ 
cial  procedure:  (a)  if  the  Board  is  of  the  opinion  an  un¬ 
fair  labor  practice  has  been  committed,  it  “ shall’ ’  stiate  its 
findings  of  fact  and  “shall  issue”  an  order  “requiring” 
such  person  to  cease  and  desist  therefrom,  or  (b)jif  the 
Board  finds  no  unfair  labor  practice  was  committed  it 
“shall”  state  its  findings  and  “shall  issue  an  ord^r  dis¬ 
missing  the  said  complaint.”  The  Board  is  thus  directed, 
after  proceeding  to  the  point  of  hearing  and  decision,  to 
grant  or  deny  relief  by  its  final  order. 

i 

It  is  significant  that  there  is  provided  in  Section  jlO  (c) 
no  third  alternative  to  withhold  relief  or  refuse  to  decide 
issues  in  its  discretion.1751  It  is  especially  significant  that 
Section  10  (c)  directs  the  Board’s  final  order  to  gr^nt  or 
deny  relief  because  Section  10  (f)  grants  the  poorer  of 
judicial  review  to  any  person  aggrieved  by  a  final  or^er  of 
the  Board  “granting  or  denying  in  whole  or  in  pa^rt  the 
relief  sought.” 

Accordingly,  the  Act  makes  crystal  clear  that  “thb  only 
.  .  .  question  (before  this  Court)  is  the  correction  j of  an 
error  of  law,”  which  refutes  the  Board’s  contrary  con¬ 
tention  at  page  63  of  its  brief.  Having  elected  in  its 
proper  discretion  to  proceed  with  this  case  beyond  j  those 
points  where  it  is  specifically  authorized  to  stop,  ajmend, 
or  delete  on  policy  grounds,  having  elected  to  proceed  to 
final  judgment,  the  Board’s  authority  in  issuing  its  “final 
order”  as  directed  by  Section  10  (c)  was  to  grant  or  deny 
relief  in  a  manner  reviewable  under  Section  10  (f).  At 
this  stage  of  the  proceedings,  i.  e.,  final  order,  thb  Act 
clearly  and  specifically  denies  any  power  in  the  Board  to 

i"a  See  Jacobsen  v.  NLUB,  120  F.  (2)  96,  101  (3  Cir.):  \  .  the 

Board,  having  issued  its  complaint  and  proceeded  to  hearings,  had  the 
duty  to  decide  .  .  .  and  in  our  opinion  it  was  error  for  the  Boird  not 
to  do  this.” 


i 
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*  ‘refrain  from  adjudicating  the  legality  or  illegality”  of 
conduct  involved  (Bd.  Br.  p.  63).  There  is  no  authority 
for  a  Board’s  final  order  to  leave  such  issues  in  a  state  of 
vaporous  limbo  where  neither  the  Board,  nor  any  Court, 
can  correct  the  Board’s  error  or  affirm  its  decision  if 
already  correct.  It  is  for  just  this  reason  that  Sections 
10  (c)  and  10  (f)  grant  aggrieved  parties  the  right  to 
review  final  Board  orders  “denying  ...  in  part  the  relief 
sought,”  and  further  grant  the  reviewing  Court  power  to 
make  and  enter  a  decree  modifying,  and  enforcing  as  so 
modified,  the  Board ’s  order  ‘  ‘  in  whole  or  in  part.  ’  ’  If  the 
Board’s  argument  that  they  possessed  unreviewablc,  un¬ 
limited  discretion  to  frame  a  final  order  partially  denying 
relief  requested  were  correct,  it  would  completely  nullify 
this  explicit  provision  of  the  Act.  It  will  be  particularly 
noticed  that  these  sections  of  the  Act  do  not  limit  the 
Court’s  said  power  of  review  and  modification  “in  part” 
to  instances  where  the  Board’s  partial  denial  of  relief 
resulted  from  an  “abuse  of  discretion”  as  the  Board  implies 
(Br.  p.  63)  because  discretion  is  not  involved. 

Therefore,  even  if  it  were  the  Board’s  position  that  its 
order  specifically  denied  relief  against  this  “part”  of  the 
union’s  conduct,  the  inducement  in  union  meetings,  this 
Court  would  have  explicit  authority  under  Sections  10  (e) 
and  10  (f)  to  modify  that  erroneous  order  “in  part”  to 
conform  to  the  Supreme  Court’s  pronouncement  that  all 
forms  of  inducement  and  encouragement  of  proscribed  con¬ 
duct  are  prohibited  by  the  language  of  Section  8  (b) 
(4)  (A)  incorporated  into  this  order,  and  to  make  a  decree 
enforcing  the  order  “as  so  modified.”  Since  the  Board 
does  not  contend  that  it  denied  the  relief  requested  in  part, 
but  only  that  it  neither  granted  nor  denied  such  relief,  it 
is  clear  from  the  foregoing  that  such  action  was  an  error 
of  law,  contrary  to  the  explicit  direction  in  Section  10  (c), 
■which  this  Court  has  clear  authority  to  correct  in  this 
proceeding. 


If  as  a  final  possibility,  it  were  the  Board’s  contention 
that  this  case  is  like  ANPA  v.  NLRB,  193  F.  (2d)  78$,  798- 
799,  in  that  this  additional  inducement  in  union  meetings  is 
merely  cumulative  evidence  of  the  violation  found  ai^d  pro¬ 
hibited  by  the  broad  order,  then,  as  shown  under;  point 
II-B  above,  this  Court  should  make  it  clear  that  tjie  en¬ 
forcement  decree  prohibits  the  additional  cumulative  in¬ 
ducement,  in  fact  all  inducement  designed  to  “  accomplish 
the  same  prohibited  result,”  even  though  it  was  nqt  spe- 

i 

cifically  treated  in  the  Board’s  opinion. 

i 

III.  The  Arguments  Advanced  in  the  Union’s  Inteifvenor 
Brief  Are  Either  Repetitions  of  Points  Thoroughly 
Discussed  Heretofore,  or  So  Patently  Erroneous;  as  to 
Warrant  Little  Further  Discussion. 

Since  voluminous  briefs  have  been  filed  in  thesb  two 
consolidated  cases,  we  do  not  believe  the  Court  shofild  be 
burdened  further  with  lengthy  replies  to  argument^  that 
are  only  slightly  different  from  those  already  discbssed. 
For  similar  reasons,  obviously  erroneous  arguments,  or 
those  based  on  misstatements  of  the  evidence  warrant  no 
more  extensive  treatment.  Accordingly,  we  will  treat  most 
of  the  union’s  Intervenor  brief  only  lightly. 

A.  The  Union’s  Contention  That  the  Board’s  Process 
Has  Been  Abused  Is  Both  Erroneous  and  Foreclosed. 

As  we  have  previously  noted,18  the  Union  filed  np  Ex¬ 
ceptions  to  the  Trial  Examiner’s  report,  or  brief  ip  sup¬ 
port  or  opposition  to  that  report,  as  is  required  td  pre¬ 
serve  its  contention  regarding  “abuse  of  process V  for 
further  appellate  review.  The  clear  language  of  Section 
10  (e)  of  the  Act,  and  Section  102.46  (b)  of  the  Board 
rules19  therefore  foreclose  the  Union  from  now  asserting 

i 

IS  Swift's  Intervenor  Brief  in  Case  No.  12S91.  page  7,  footnote  4i. 

10  Ibid.,  page  13,  sets  out  text  of  Sect.  10  (e)  and  Rule  102.46  (b). 
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that  contention  at  this  time.  The  Union’s  direct  defiance 
of  those  provisions  of  the  Act  and  the  Board  rules,  by 
assertion  of  this  contention  here,  is  an  unwarranted  impo¬ 
sition  on  this  Court. 

Nevertheless,  the  assertion  of  the  contention  that  the 
Board ’s  process  has  been  abused  is  groundless  in  any  event. 
The  Union  asserts  that  the  Board  abused  its  process, 
“closed  its  eyes”,  had  no  “decent  regard  for  the  statutory 
scheme”,  defied  previous  Board  decisions,  and  trenched  on 
the  union’s  rights,20  all  because  it  proceeded  against  the 
union’s  violation  of  Section  8  (b)  (4),  as  required  by  the 
Act,  even  though  Swift  had  obtained  a  state  court  injunc¬ 
tion  against  the  union’s  earlier  illegal  conduct  of  picketing 
for  an  unlawful  purpose.  The  Union  charges  further  that 
Swift,  in  so  doing,  defied  Congress,  perverted  the  statu¬ 
tory  command,  trenched  on  the  union’s  rights,  and  perpe¬ 
trated  an  intolerable  abuse  of  the  Act’s  processes.21 

The  Union’s  frantic  and  derogatory  epithets  thus  hurled 
indiscriminately  at  all  who  dare  to  disagree  with  them  or 
fail  to  succumb  to  their  demands  demonstrate  the  same 
attitude  of  coercion  that  permeates  their  conduct  in  the 
secondarv  bovcott  here  involved.  Thev  refuse  to  recog- 
nize  that  anyone  who  does  not  capitulate  to  their  demands 
may  possibly  be  activated  by  an  honest  belief  that  the 
union’s  position  is  wrong.  Thus,  in  spite  of  the  Union’s 
rabid  descriptions  of  the  “perversion”  and  “defiance”  of 
Congressional  purpose  worked  by  Swift’s  state  court  pro¬ 
ceeding,  the  facts  are  that  that  very  question  was  spe¬ 
cifically  litigated  in  NLRB  v.  Swift  &  Company,  130  F.  S. 
214,  and  decided  against  the  Union  by  Chief  Judge  George 
H.  Moore  of  the  United  States  District  Court  in  St.  Louis. 
Thereafter,  the  same  union  contentions  were  relitigated 
in  the  Missouri  State  Court  on  the  union’s  motion  and 


-0  Union’s  Intervenor  Brief,  pages  16-21. 
-*i  Union’s  Intervenor  Brief,  pages  16-21. 
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again  decided  against  the  union  by  Judge  Aronson.  j  The 
Union’s  position  thus  involves  the  absurd  assumption 
that  these  respected  jurists  must  be  guilty  of  the  ^ame 
arrogant  defiance  and  perversion  of  Congress’  purpose 
as  are  Swift  and  the  Board.  Furthermore,  Judge 
Moore’s  decision  in  NLRB  v.  Swift  &  Company  jwas 
appealed  by  the  Board  to  the  Eighth  Circuit  Court  of  j  Ap¬ 
peals,  extensively  briefed  and  argued  by  all  parties}  in¬ 
cluding  the  Union,  before  a  three  judge  divisioif.  j  Un¬ 
fortunately,  Judge  Collet  died  before  decision  was  reacjhed, 
and  the  Court,  rather  than  issue  a  two  judge  decisiob  in 
such  an  important  and  complicated  case,  set  the  case  for 
reargument  before  a  full  panel  of  three  judges  “because 
of  the  nature  and  importance  of  the  question  involved^” 

Thus,  two  eminent  jurists  have  judicially  rejected  the 
argument  now  raised  by  the  union  here,  and  the  judges  of 
the  Eighth  Circuit  Court  of  Appeals  considered  the  ques¬ 
tion  so  complicated  and  so  important  that  it  required  re- 
argument,  even  after  exhaustive  presentation,  orally  !  and 
by  briefs,  before  they  would  attempt  to  reach  a  decision. 
And  yet  the  union  here  proposes  that  this  Court  shbuld 
decide  this  completely  separate  case  on  the  basis  oif  its 
unilateral  indictment  of  Swift,  the  Board,  and  presumably 
two  judges,  for  abuse  of  process,  defiance  of  Congress,  and 
perversion  of  the  Act.  Moreover,  they  ask  this  Court  to 
take  such  action  without  the  benefit  of  any  briefs  or  argu¬ 
ment  on  the  subject. 

We  submit  that  it  is  perfectly  evident  that  the  union’s 
“abuse  of  process”  argument  is  both  improperly  assented 
and  completely  without  substance. 

In  our  briefs,  filed  in  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  we  have  developed  in  detail  the  principles 
of  law  which  we  believe  show  quite  clearly  that  the;  re¬ 
straining  order  which  Swift  &  Company  obtained  in  j  the 
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Circuit  Court  of  the  City  of  St.  Louis,  Missouri,  was  prop¬ 
erly  entered  in  the  exercise  of  the  constitutional  powers  of 
the  state  courts  of  Missouri.  We  recognize  that  the  union 
and  the  National  Labor  Relations  Board  have  presented 
their  briefs  to  the  contrary.  The  case  will  be  determined 
on  its  merits  by  the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit  following  argument  on  March  12,  1956. 

We  believe  that  a  minimum  of  regard  for  soundness  of 
argument  should  require  the  union  to  concede  that  the  issue 
is  one  which  even  the  most  distinguished  courts,  including 
the  Supreme  Court  of  the  United  States,  have  considered 
to  be  difficult  and  subject  to  solution  only  on  a  case  by  case 
basis.  To  argue  that  in  this  case,  where  the  facts  with  re¬ 
gard  to  the  state  court  proceeding  are  not  developed  in  the 
record,  and  the  law  has  not  been  briefed  in  detail  by  either 
party,  this  Court  should  nevertheless  prejudge  the  issue 
being  litigated  on  its  merits  in  the  other  proceeding  and 
determine  that  Swift  &  Company  has  been  guilty  of  an 
abuse  of  process  for  even  insisting  on  a  judicial  determina¬ 
tion  of  its  rights,  borders  upon  the  absurd. 

B.  The  Temporary  Injunction  Obtained  in  the  District 
Court  Followed  the  Law  and  Therefore  Could  Not  Amount 
to  an  Abusive  Process. 

Equally  unsound  is  the  union’s  argument  that  the  Gen¬ 
eral  Counsel  abused  the  processes  of  the  Board,  because  he 
obtained  a  temporary  injunction  which  prohibited  induce¬ 
ments  at  union  meetings,  as  well  as  through  visits  to  the 
retail  markets.  As  we  have  developed  in  detail  in  our 
earlier  briefs,  the  Supreme  Court  of  the  United  States  has 
specifically  held  that  Section  8  (b)  (4)  (A)  condemns  every 
form  of  inducement  of  a  violation  of  its  terms.  Thus  the 
General  Counsel  acted  in  accordance  with  the  basic  prin¬ 
ciples  which  the  Supreme  Court  of  the  United  States  has 
held  to  be  controlling  in  the  interpretation  of  Section 


8  (b)  (4).  The  union’s  argument  that  in  so  doing  the  Gen¬ 
eral  Counsel  abused  the  processes  of  the  Board  requires  no 
further  comment. 

Respectfully  submitted, 

G.  CARROLL  STRIBLING, 

HAROLD  A.  THOMAS,  JR., 
FORDYCE,  MAYNE,  HARTMA^T, 
RENARD  &  STRIBLING, 

506  Olive  Street, 

St.  Louis  1,  Missouri, 

and 

EARL  G.  SPIKER,  j 

711-14th  Street,  N.  W., 
Washington  5,  D.  C., 

Attorneys  for  Petitioner. 


